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' DISCOURSE 


OF THE 


JUDICIAL 4 


OF THE 


Mares of the ROLES. 


IHE Laws are the Birthright 
and Inheritance of all the Sub- 
jects of England, who are 


a "tos nearly concern'd in 

| the Juriſdiction of Courts of 

Tallis elpecially of the four great Courts 
at Weſtminſter, the main Chanel, through 
which the Benefit of thoſe Laws is convey- 
ed to them. 


12 the Reign of Eder the IVch it was da. 


_ clar'd by all the Judges of England (a), that 
all theſe Courts were before Time of Me- 
mory, ſo as no Man knoweth which of 


them was the moſt Ancient. 1 
In Doctor and Student, a Book of good 1 


Eſteem 3 in the Law, it is laid down, that 
there is no Statute nor written Law that 
ſuch Courts ſhould be, but the Ground and 
Beginning of theſe Courts depend upon the 


Cuſtom of the Realm, which Cuſtom is of 


ſo hgh. Authority; that neither thoſe 


Courts, nor their Authorities 1 may be al- 


PEN without Parliament (5). 


A wiſe and learned Judge of the Common 
22 my Lord Chief Juſtice Hobart (c), 
ſpeaking of the Courts of Chancery, King. 
Bench and Common-Pleas, ſays, © They 


det are fundamental Courts as ancient as the 
< Kingdom itſelf and known to the Law 


* for all Kingdoms in their Conſtitution 
are with the Power of Juſtice, both ac- 
« cortling to the Rule of Law and Equi- 
« ty;” or in other Words, the Juriſdicti- 
ons of thoſe Courts are a fundamental Part 


of the ( Conſtitution. . * 


%  Edw.4. 536. i) Doder and bse, L. A. %. 7 
6e) wobart's Reports, 8. | 4 
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His Majeſty? s high Court of . is 
the principal of theſe four. Courts, and as 


ſuch is entituled to the Aſſiſtance of the 


Judges of any of them, as often as the Im- | 


portance of any Queſtion depending i in that 
Court makes it neceſſary, in the Opinion of 
the Perſon ſitting there, to call for ſuch. Aſ- 


ſiſtance. And this will appear the more 


teaſonable if it be conſider'd, that the Suits 
determin'd every Year in "the Court of 
Chancery are of much greater Value, with 
reſpe& to the Subjects Property, than the 
Suits that are determined in all the other 
Courts in MWeſimiuſter-hall. 

This Court hath and always had great 
Extent of Juriſdiction, and Mylciplicity of 
Buſineſs. 

From hence iſſue Writs both Mandatory 
and Remedial. | 

Original Writs to id the Proceedings 
of the King's-Bench and Common-Pleas if- 


ſue out of this Court, and ſome of theſe . 


not Writs of Courſe, but contrived and 
adapted to the ſpecial Caſe of the Suitor, 


which was formerly under the immediate 


Direction of the Court itſelf. 
Abundance of other Writs, relative to 
Suits commencd or depending in other 
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eon iffue likewiſe out of this Court, 
ſome of which alſo muſt be ſpecially apply? d 
for, and it is in the Judgment of the Court, 


rr . * Whether they ſhall be granted or not. 

3 Other Writs not returnable in, nor 

„„ relative to Proceedings in other Courts, 
8 fome at the Common Law, and others by 


Statnte, do alſo iſſue out of this Court, 


eh divers of which likewiſe require the Di- 
N25 rection or Judgment of the Court. And 
_ ; all theſe, except ſuch as are fitted to the ſpe- 
7 | eial Caſe of the Suitor, are to be ſeen in the 
| 1 3 Regiſter of Writs, and are too many to be 
12 2 "Gre enumerated. 
3 * - * "Whilſt Tenures remain'd as they were at. 
| 4 + the Common Law, they occafion'd much : 
= 4 Buſineſs i in this Court. 
2 Boefdre the Erection of the doit of 


- Wards, great Part of the Buſineſs concern- 
ing Wardſhips, was tranſacted in the Court 
of Chancery: and after the Erection of that 

| ; Court, and before the taking away Ward- 
WE + | 1 8 from the Crown, by the Statute of the 
15: 12 5 of King Charles the IH, a good deal of 
Buſineſs relating to Tenures Temain'd in the 
Court of Chancery, by reaſon of Inquiſiti- 
ons return'd there and Proceedings upon 


them. „ | | 
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Beſides all. this, the Chancery is both a 
Court of Law and a Court of Equity ; and 
notwithſtanding as. to Penures the Buſi. 
neſs of the Court is wholly: taken away, 
and in making Orders for illuing Writs 
is very much leſſened, yet canlidering 
how much the Number of Cauſes on the 
Equity Side is increas'd, 1t remains. a. Court 
of great Buſineſs, and 'much Labour is re- 
quired to go through it. 

For this Reaſon the Conſtitution of this 
Court did wiſely inveſt two great Officers 
of the Crown with a judicial Power, not 

co-ordinate, as in other Courts the Judges 
are, but in a Subordination of the one ta 
the other; for the Chancellor is the ſupreme, 
and the Maſter of the Rolls a ſubordinate 
Judge in this Court. 

The Chancellor hath many and great A- 
vocations; his Attendance is owing-in Par- 
liament and in the Privy Council, and was 
ſo in the Star- Chamber, whilſt that Court 
exiſted. - He hath a great deal of other Buſi- 
neſs incumbent upon him, both by the 
Common Law, and by Act of Parliament, 
and therefore there was wanting ſome Per- 
ſon, to whom the Suitors of the Court might 
reſort in his Abſence for the Diſpatch of Bu- 

ſineſs; 
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fineſs; and accordingly the Suitors may and 
always have apply'd to the Maſter of the 
Rolls for Juſtice in that Court, who either 

with or without the Aſfitance of 'the 
Judges, hath diſtributed it to them' in 
the ſame Manner as hath been done by 
the Chancellor. | 

Nor. was it poſſible wholly to ſupply the 
Abſence of the Chancellor by ſpecial Com- 
miſſions to the Judges, which have paſs'd 
for that purpoſe ; for they are uſually im- 
ployed in their proper Buſineſs, can on 
meet at ſtated Times, and at ſome Seaſons 
of the Year. are diſpersd; whereas the 
Chancery, as to iſuing'of Writs and equita- 
ble Proceedings, 1s and always ought to be 
open. Conſtant Application is made to it, 
and Proceedings muſt be continually carry d 
on therein; and as Delay Is very gr ievous 
in any Court, ſo it is more ſo in this Court, 
where it is generally attended with greater 
Expence. 

To provide againſt this Delay ſeems to 
have been the Policy of the Law in moldin 
the Court of Chancery, when it inveſte 
the Maſter of the Rolls with a Juriſdiction 
by Virtue of his Office in Aid of the Juriſ- 
diction of the Chancellor, not co-ordinate 

wn. 


5 
with it; whereby the Preeminence of that 
high Office is preſerved, the Unity of the 
Juriſdiction of the Court is maintained, and 
the Buſineſs of the Suitors is diſpatched. | 
Another Advantage ariſing from this Con- 
ſtitution of the Court which ought not to 
be forgotten, is, that as the Nomination of 
the Maſters and other inferior Officers is di- 
vided between the Lord Chancellor and the 
Maſter of the Rolls, ſo if any of thoſe Offi- 
cers ſnould misbehave themſelves, the Sui- 
tor aggrieved by ſuch Misbehaviour hath 
an Opportunity of reſorting for Redreſs to a 
Judge not intereſted in the Nomination of 
the Officer complained of. The great Be- 
nefit of this to the Subject muſt ſtrike every 
one at firſt View; for it is not impoſſible 
that favourable Inclinations may, in ſome 
Conjunctures, break our in a ſuperior Officer 
for the Support of an inferior one appointed 
L 
Upon theſe Conſiderations I dare affirm, 
that whoever hath a Mind to ſcheme out a 
new Court of Chancery, and ſhall effect it, 
will fall far ſhort of that admirable Contri- 
vance which appears in the old. 

Nor can the allowing ſuch a judicial Au- 
thority to the Maſter of the Rolls at all de- 
B rogate 
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rogate from the juſt Power of the Lord 
Chancellor; for judicial Acts done by the 
former are in Aid of, and may be review'd 
by the latter, and ultimately refer to his 
Acts: The natural Concluſion from whence 
is, that the Maſter of the Rolls exerciſing 
a judicial Authority, inſtead of diminiſh- 
ing the Lord Chancellor's Power, dees Fay 
ther enlarge it. 

But notwithſtanding this juriſdiction of 
the Maſter of the Rolls is thus neceſſary to 
the Chancellor, whoſe Burthen — it 
would be infupportable, andto the Suitors of 
the Court, whoſe Delay without it would 
be intolerable, yet not long ſince this e 
diction was publickly queſtioned. 

There is no need to inquire how or to 
what end that Queſtion was raiſed. It is a 
Matter fufficiently underſtood, that a De- 

fign of poſſeſſing the Maſters in Chancery of 
the whole Money of the Suitors was the 
Motive thereto, and the People in general 
do but too ſenfibly feel it by the Tax laid up- 
on them to make good ſo much of that Mo- 
ney. as was left in the Hands of deficient 
Maſters. How much heavier that Burthen 
Muſt have been, ifthe Authority of the _ 

oe | ſter 
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ſter of the Rolls had not ſtood in the Way, 
I leave to every one to judge. | 

Indeed ſome Perſons not ſearching into 
the Records or Regiſtries of the Chancery, 
nor perhaps giving themſelves the Trouble 
to look into Law-Books or other Books, eſ- 
pecially ancient ones, which might give 
light into this Affair, nor reflecting upon 
innumerable Acts of Judicature, continually 
and in all Times done by Maſters of the 


Rolls alone, but obſerving that Maſters of 


the Rolls have been joined with Judges and 
Maſters in Chancery in ſpecial Commiſſions 
to hear and determine Cauſes in Chancery; 


I fay theſe Perſons, have entertained a ſupet-. 


ficial Opinion, that the Maſter of the Rolls 
hath no judicial Authority but what he * 


rives from fuch Commiſſions. 
But leſt ſuch an ill-grounded Notioit 


ſhould remain upon the Mind of any Man, 


= intention is to vindicate the Proceedings 
the Court of Chancery, to wipe off the 
Imputation caſt upon all Maſters of the 

Hell of their having exerciſed a judicial 
Power without Authority, and to clear all 
thoſe who have had the Cuftody of the 
Great Seal, from having fer that Seal t6 
n founded on an unwarrantable Juriſ- 
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dition, and thereby violated the Liberty 
and invaded the Property of their Fellow 
Subjects. In doing this J ſhall alſo take off a 
Reflection from the whole Profeſſion of the 
Law, the Practicers whereof from the high- 
eſt to the loweſt, have adviſed their Clients 
to apply for theſe Proceedings, and have 
themſelves attended on ſuch Applications. 
Whilſt I am proſecuting this Deſign, I 
cannot but obſerve with Satisfaction, that JI 
am defending the Properties of great Num- 
bers of my fellow Subjects, which depend 
on the Validity of Decrees and Orders made 
by Maſters of the Rolls ſitting alone. For 
if an Opinion that theſe Decrees and Orders 
are Nullities ſhould have prevailed, or 
ſhould be again ſet on foot and obtain, 
What Subverſion of Property and Confu- 
ſion would enſue, ſhall be ſhewn before 1 
conclude this Tract. c 5 
I have therefore thought my Time not ill 
imployed in examining this Matter to the 
Bottom; and in order to it, I have made a 
thorough Search into the Records at the 
Tower and the Rolls Chapel, and as full a 
Search into the Regiſter Books, as the great 
Number of thoſe large Volumes would ad- 
mit, or indeed was n, L have like- 
| _ viſe 


1 
wWiſe carefully looked into Law-Books and 
other printed Books, beſides ſuch Manu- 
ſeripts as make mention of the Proceedings 
in Chancery. What hath occurred I ſhall 
deliver to the World with that Fairneſs 
which an Affair concerning publick Fuſtice 
doth require. And that I may proceed in 
ſome Method, I ſhall begin with this Poſi- 
tion: 


| That the Maſter of the Rolls hath a judi- 


cial Power in the Court of C e 
inherent in his Office. 


In order to explaii and particularize this 
general Aſſertion, and then make it good, I 
ſhall lay down and endeavour to prove the 
following Points : 


I. That the Office of Maſter or Keeper 
of the Rolls, is an ancient Office, and in 


the Nature of it proper to have judicial 


Power. 

II. That the Maſter of the Rolls hath, 
and always had, Juriſdiction on the Com- 
mon-Law Side of the Court of Chancery * 

Virtue of his Oe 


2 That 
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III. That the Maſter of the Rolls exer- 
ciſed judicial Authority on the Equity Side 


of the Court, before any ſpecial Commiſſi. 


on for hearing and determining Cauſes ovet 
mHMued. 


IV. That . ie Commioas be« 
gan to be iſſued, the Mafter of the Rolls 
exerciſed judicial Authority on the Equity 


Side of the Court during the ſucceſſive In- 


termiſſions of ſuch Commiſſions; and like- 
wiſe in all Times did judicial Adds not War- 
ranted by thoſe Commiſſions, whilſt they 


were in force. 


v. That the Chancellors have from Time 
to Time carried fuch judicial Acts of the 
Maſters of the Rolls into Execution by the 


Great Seal, and grounded judicial Acts of 


their own upon ſuch Acts of Maſters of the 
Rolls, and in other Inſtances affir med the 
Wande thereof. 
Note, That when the Term Chani 
or Chancellors is uſed generally, it is 
intended to include all thoſe Officers 
who have had the Cuftody of the 
Great Seal, under the Denomination ei- 
ther of Lord Chancellor, Lord Keeper 
or Lords Commiſſioners of the Great 
Seal. 
„ SECTION I. 


[ x5 


SECTION 1 


That the Office of Maſter or Keeper of as 
Rolls is an ancient Office, and in the Na- 
ture of it propir- fo Dave pa Power. 


v ER ande there was a Court of Chan- 
cery there muſt have been Rolls or 
— of that Court, and conſequently a 
Keeper of them, ſo that the Office of Keep- 


er of the Rolls muſt neceſſarily be as an 


cient as the Court it ſelf. 

By the Regiſter of Writs, the ancients 
Book of the Law, and as ancient as the 
Writs themſelves (d, Notice is taken of 
the Keeper of the Rolls (2). 

Ina Manuſcript Treatiſe of the Caurt of 
Chancery, which has been aſcribed to Sir Ro- 
bert Cotton %, it is ſa ic, That the Caftos 


& Rotalorum hath been an Officer in the 
“Court of Chancery of as long Continu- 


« ance as the Chancellor hath been a Magi- 
4 ſtrate; and afterwards that this Office 
“ hath long Time been number'd and 


4 Jehu Webb's Caſe, 8 Co. (e) Regiſtrum Br. 7. 
Ms. in the n of the late Lord Sommers, fol. 
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ranked amongſt the greateſt Officers and 
12 Magiſtrates of this Realm. 
And it appears by the firſt Admiſſion of a 

Maſter of the Rolls now extant upon Re- 
cord, which is of Adam de Oſgoaby in the 
twenty third Year of the Reign of King EA. 
ward, that the Cuſtody of the Rolls of the 
Chancery was committed by John de Lang- 

ton the King's Chancellor, on the King's 
behalf /ex parte Domini Regis) to the ſaid 
Adam de Ofgodby, who (as the Record ex- 
preſſes it) was to have that Cuſtody, as o- 
ther Keepers were accuſtomed to have it in 
Times paſt (g): Which laſt Words may car- 
ry with them ſome preſcriptive Rights and 
Authorities, which from Time immemorial 
had been enjoyed with the Cuſtody of the 
Rolls. 

It is proper to obſerve upon this Record, 
that tho? it is ſaid the Cuſtody of the Rolls 
was committed to O/zodby by the Chancel- 


% Rot. clauſ. 23 Ed. 1. M. 6, dorſo; Memorandum 
quod primo die Octobris Anno Regni Regis Edvardi viceſi- 
mo tertio in Eccleſia conventuali Sancti Auguſtini Cantuar' 
commiſſa fuit Cuſtodia Rotulorum Cancellar Domino Adæ 
de Oſgoteby per Dominum Johannem de Langton Canc' 
Domini Regis ex parte dicti Domini Regis Ita quod Cu- 
ſtodiam illam eodem modo habeat que alii Cuſtodes eam ha- 
bere conſuey erunt t temporibus retroactis. 


Jor, 


1 

lor, yet it was on the King's behalf, which 
imports that it was upon the King's Nomi- 
nation. And this Conſtruction is juſtified 
by another Record concerning the ſame 
Perſon 30 Ed. I. whereby it appears, that 
upon the twenty third Day of " Auguſt in 
that Year the Great Seal was, in the Pre- 

ſence of ſeveral Lords of the Council, deli- 
vered ex parte Regis by the Hands of 
the Keeper of the Wardrobe to Adam de 
Oſzodby, the Keeper of the Rolls of the 
Chancery, and he was enjoyned ex parte 
Regis to keep it till the King ſhould name 
a Lord Chancellor (5). 

By all the ſubſequent Admiſſions entered 
upon the Cloſe Roll it is expreſsly ſaid, 
that the King granted or committed the 
Cuſtody of the Rolls to the Perſon, who 
was appointed Keeper of them, as any one 
who will give himſelf the Trouble to ſearch 
may find: And tho? in one Inſtance, viz. 
10 Edw. II. (i) it is faid, that the King 


( Rot clauſ. 30 Edw. 1. M. 6. dorſo, 
(i) Rot. clauſ. 10 Ed. 2. M. 28. dorſo. Mentotandith quod 
decimo nono die Auguſti Anno Regni Regis Edvardi filii Regi, 
Edvardi decimo (Ipſo Domino Rege tunc apud Eborum exi- 
ſtente) Idem Dominus Rex de aſſenſu Domini Johan nis de San- 
dale tune Cancellarii ſai & Electi Winton. conceſſit Dom ino 
Wiillielmo de — Clerico Cancellar' ſuo Cuſtodiam Ro- 


C granted 
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| granted it de aſſenſu of the then Chancellor, 

yet that canafford no Argumentof any Right 
in the Chancellor to that Nomination, be- 
cauſe in the Admiſhon immediately follow- 
ing, viz. 17 Edw. II. (4) it is expreſſed in 
the ſame Manner, that the King granted 
the Cuſtody of the Rolls de afſenſu of the 
Chancellor and others of his Council, in 
whom no Protence of Right to ſuch Nomi- 


tulorum jute Cancellarie Habendam eodem modo quo alii 
eandem cuſtodiam hactenus habuerunt Qui quidem Dominus 
Willielmus eodem die in Abbatia beatæ Mariæ Eborum in Ca- 
mera dicti Canc' in preſentia ejuſdem & Domini Bartholo- 
mei de Badleſmeere & Clericorum de dicta Cancellaria pre- 
ſtitit Sacramentum in hac parte ut debeat. 

(&) Rot. Clauſ. 1) Ed 2. M. 10. dorſo. ede quod 
XXvio. die Maii Anno Regni Regis Edvardi filii Regis Edvar- 
di xvii. viz. in feſto Sancti Auguſtini Archiepiſcopi (ipſo 

Rege tunc apud Weſtm' exiſtente) Idem Dominus Rex de 
aſſenſu Magiſtri Roberti de Baldocke Archidiaconi Middle- 
ſexiæ tunc Cancellarii ſui & aliorum de conſilio ſuo conceſ- 
ſit Domino Ricardo de Ayremine Clerico ipſius Domini Re- 
gis cuſtodiam Rotulorum Cancellar' ipſius Regis Habendam 
eodem modo quo alii eandem Cuſtodiam hactenus habuerunt 
Qui quidem Dominus Ricardus eodem die in hoſpitio ipſius 
Canc' in domibus Comitis Richmund juxta Eccleſiam Sancti 
Pauli London in preſentia dicti Cancellar' Magiſtri Henrici 
de Cliffe Dominorum Willielmi de Herlaſton Adæ de 
Brown & aliorum Clericorum de Cancellar' ipſius Regis pre- 
ſtitit Sacramentum in hac parte ut debebat & Dominus Wil- 
lielmus de Ayremine prius Cuſtos Rotulorum pred' Claves 
Cittarum i in quibus dicti Rotuli cuſtodiuntur ibidem liberavit. 


nation 
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nation can be ſuppoſed. Afterwards the 
Form is varied, and the King is ſaid to ap- 
point the Keeper of the Rolls in the Pre- 
ſence of the Chancellor, and others E his - 
Council. 
The ſame Stile or Name of Office, viz. 
Keeper of the Rolls, hath been conſtantly 
preſerved 1n all the Admiſſions and Patents 
that are extant, and is continued down to 


this Day; and it appears by ſeveral Admiſ- 


ſions on the Cloſe-Roll in the Reigns of 
Edward II. and Edward III. (before the 
eighteenth Year of Edward III, when by 
AN of Pafliament an Oath was appointed 
to be taken by the Clerici Caucellariæ, or 
Maſters in Chancery, whereof the Ma- 
ſer of the Rolls is Chief) that the Maſter 
or Keeper of the Rolls was an Officer of the 
Crown; and the ancient Admiſſions ſhew, 
that he was admitted with great Solemnity, 
and ſworn to the faithful Execution of that 
Office before the King himſelf either in 
Council, or attended by ſome Lords of his 
Council; and once he is admitted by the 
King, and afterwards ſworn in Weſtminſter 
hall: And the ſame Oath he takes at this 
Day, for he is ſworn well and truly to ferve 
the King, and his People, in the Office of 
CY Clerk 
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Clerk or Maſter of the Rolls, which i is add 
ing the old Oath, anciently taken by 
Maſters of the Rolls, to the new Oath 
preſcribed by the Statute of 18 Edward III. 
to be taken by the Cleric: Cancellariæ, | 
or Maſters in Chancery; and thus it 
appcars that the Office of Maſter of the 
Rolls is a diſtin& Office from that of the 
Arſt of the Maſters. 

In the Statute. of 12 Richard II cap. 2. 
Anno Domini 1388, againſt obtaining Of- 
fices by Suit or for Reward, the Maſter 

of the Rolls, by the Stile of Clerk of the 
Rolls, is nase next after the King's 
Chamberlain, and before the Judges. 

The Stile of Clerk given to the Maſter 
of the Rolls in this Statute, and many other 
Places, doth not import a Perſon in holy 
Orders, nor an Officer of inferior Rank; 
for it is well known, that, in the original 
Uſe of the Word Clerk, it was a Title given 
to Perſons learned 4 any Faculty, and ta 
Officers of Courts; and in Coke's 24 Infti- 
tutes 554 even the Lord Privy-Seal, one 
of the greateſt Officers of State, appears to 
have been ancicntly ſtilel cli ff the 
* - Seal. 8 


The 


[ 2x ] 

The Conſervatorſhip of the Peace was an 
ancient judicial Power, to which the Power 
of Juſtices of the Peace ſucceeded in the 
Reign of King Edward III. And Mr. Lam- 
bard, an ancient and judicious Writer, in 
his Eirenarcha, lib. I. pag. It, 12. hath 
this Paſſage concerning the Maſter of the 
Rolls and ſuch others as had the Conſerva- 

tion of the Peace. 

« At the Common Law, and before hs 
« Time of King Edward III. there were 
4 ſundry Perſons that had Intereſt in the 
«& keeping of the Peace: Of thoſe ſome had 
4 that Charge as incident to other Offices 
6c they did bear, and fo concluded within 
<« -the ſame, that they were nevertheleſs cal- 
led by the Names of their other Offices 
« only; ſome others had it ſimply, as of it 
“ ſelf, and were therefore named Cuſſodes 

6c Pacis, Wardens or Conſervators of the 
4 Peace. | 
„ Again of theſe, who had charge over 

the Peace by the Dignity of their Offices, 
* ſome had that Power over all the Realm, 
« and ſome others had it within certain Li- 
“ mits only; and both theſe Sorts after a 

divers Manner of Diſpenſation. 
Ehe 
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«The King? s Majeſty is, by his Office and 


4 Dignity royal, the principal Conſervator 
of the Peace within his Dominions. 


The Lord Chancellor (or Lord Keeper 
of the Great-Seal,) the Lord Steward of 


« England, the Lord Marſhal and Conſta- 


© ble of England, and every Juſtice of the 


„ King's-Bench, have, cloſed in their Of. 
oa fices, a Credit for Conſervation of the 


“ Peace over all the Realm, and may a- 
* ward Precepts, and take Recognizances 
for the Peace: Marrow & Fitzherbert. 
“ And by good Opinion the Lord Treaſu- 


rer of England may well be added to the 
fame Number. 


The Maſter of the Rolls alſo (by the 


4 Judgment of M. Marrow) is a general 
6“ Conſervator of the Peace by his Office; 


« but he maketh Proceſs, and taketh Re- 
« cognizances thereupon, not as incident 
to his Office but by Preſcription.” | 

The Maſter of the Rolls being one of the 
general Conſervators of the Peace, who 
(as my Lord Chief Juſtice Holt fays 3 in the 
Caſe of Harcourt and Fox) (2) were as 
ancient Officers as the Law knew, is an 


0) ee 1 $527. 


E 
unanſwerable Argument (among many o- 
thers) to prove that the Office is by Pre- 
ſcription; and it is obſervable, that there is 
not one of thoſe great Officers, who, toge- 
ther with him, are mention'd to have been 
general Conſervators of the Peace, but had 
judicial Power, annexed to his Office, di- 
ſtinct from that of Conſervator of the 
Peace. | 
An Obſervation of the ſame kind ariſes 
upon a Statute made 11 Hen. VII. cap. 25. 
for puniſhing Perjury committed by unlaw- 
ful Maintenance, or in the Chancery, or 
before the King's Council; by which, 
Power 1s given to the Chancellor and T rea- 
ſurer of England, the Chief Juſtice of either 
Bench, and the Clerk of the Rolls for the 
Time being, upon a Bill to be certified into 
Chancery, to puniſh ſuch Offences. It is 
highly improbable, that the Legiſlature, in 
conſtituting this Judicature, ſhould join an 
Officer, who had no judicial Authority, 
with other great Officers, who are reſpective- 
ly the chief Judges of the four Courts at 
. eſiminſier. 
In ancient Times the Maſter or TLeeper of 
the Rolls was frequently ſtiled the King's 
Vice-Chancellor, and Vice-Chancellor of 
5 England, 
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FR lend, as appears by the Records i in the 
Rolls Chapel referred to in the Mar- 
gin (mm). 
And it alſo appears by the Regiſter of the 
Garter publiſhed by Mr. 4»/tis (a learned 
and painful Enquirer into Antiquities) 


fol. 382. Anno 19 Hen. VIII. that one of 
the Perſons ſent by King Henry VIII. with 


the Inſignia of the Order of the Garter, was 
Dr. John Taylor, who was at that Time 
Maſter of the Rolls, and was ſtiled Vice- 


Chancellor, which, as Mr. Anſtis there 


takes Notice, had led Mr. A/hmole (a Wri- 


ter upon that Subject) into the Miſtake of 


gueſſing that Dr. Taylor was Deputy to the 
Chancellor of the Order of the Garter; 
whereas (fays Mr. Auſtis in his Note upon 
Mr. A/bmole) He was then Maſter of the 
Rolls, which Officer had frequently in 
« our Records the Title of Vice-Chan- 
© ore.” 

And in Rymer- s Federa Vol. XIII. fal. 232. 
20 Hen. VIII. there is a Letter from the 


(n) Dr. John Toung, Maſter of the Rolls, ſtiled Vitzcantel- 
larins, Rot. Franc. 4 Hen. 8. M. 4. Rot. Franc. 5 Hen. 8. 
M. 4. Rot. Franc. 6 Hen. 8. M. 5. Rot. Franc. 6 Hen. 8. 
M. 7. Cuthbert Tunſtall, Maſter of the Rolls, ſtiled Vicecan- 
cellarius, Rot. : Franc. 8 Hen. 8. M. 8. 

Franck 


1 — 

French King, upon the Subject of his ha- 
ving received the Order of the Garter, and 
taken the Oath of that Order, wherein the 
ſame Dr. Taylor is ſtiled Doctor of Laws, 
and Vice-Chancellor of England. TO 

Theſe Authorities may be likewiſe of ale 
towards proving that the Maſter of the 
Rolls as ſuch, and as Vice-Chancellor of 
England, had anciently a Juriſdiction in the 
Court of Chancery in the Stead, or Aid of 
the Chancellor; but at preſent 1 only cite 

them to ſhew how nrobable 3 it is, that this 
Office which gave the Title of Vice-Chan- 
cellor, ſhould be attended with a judicial 
Power i in the Court of Chancery. 

This will fill appear the more proper and 
more agreeable to the Conſtitution of other 
Courts, if it be conſidered that there is no 
Inſtance that the Cuſtody of the Plea or 
Judgment Rolls is, in any other Court, 

lodged with thoſe, who have no judicial Po- 
wer in that Court. S 

Thus the Lords Chief Juſtices of the 
Courts of King's-Bench, and Common-Pleas, 
have ſeverally the keeping of the Plea and 
Judgment Rolls of thoſe Courts. And in 
the Court of Exchequer, the Cuſtody of 
much Records is in the Treaſurer and Barons 
D of 


26 
of the Exchequer, and all Writs, for remov- 
ing or certifying any of thoſe Records, 
muſt be directed to thoſe Officers reſpective- 
ly, as the Cafe happens to concern one or 
other of thoſe Courts. „ 
In like manner Writs of RR . 
upon Judgments given in the Petty-Bag, 
which is the Common Law Side of the 
Chancery, are always directed to the Ma- 
ſter of the Rolls; and there is no Inſtance in 
the Regiſter, of any Writ of Error of a 
Judgment being directed to a Perſon not 
being a Judge of the Court, where ſuch Judg- 
ment was given. And in this the Law, 
ſeems to have made a prudent Proviſion; for: - 
with whom could the Cuſtody and Preſer- 
vation of the Records of Judgments be ſo 
ſafely intruſted, as with thoſe who have ju- 
dicial Power in the Courts where they are 
2 Yo 
pon this N my Lord Chief — 
5 ſtice Holt builds in his Reſolution of the 
Caſe of Harcourt and Fox (n) before cited. 
He is there treating of the Original of the 
Office of Cuſtos Rotulorum in Counties, the 
Stile and Nature of which is the ſame witk 
that of the Maſter of the Rolls, tho? ap- 
n) Showers Reports, R 
plyed 
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© plied to judicial Records of a different kind, 
and concerning a particular Diftrict, _ 
His Words are theſe -- | 
The Statute, that makes them [he 
Fuſtices of the Peace] compleat Judges, 
“is that of 34 Edu. III. cap. r. about what 
4 Sort of Perſons ſhall be Juſtices of the 
« Peace, and what Authority they have. 
They were to have a Commiſſion, they 
* were to hold a Court, and thereby they 
dere Judges of a Court of Record. 
„ This did give Occaſion to the Com- 
4 mencement of the Office of Cu/tos Notulo- 
um; for they being Judges of Record, 
& the Records of that Court muſt be in 
their Cuſtody. All Indictments and all 
proceedings upon them, Pleas, Convicti- 
* ons, Acquittals and Judgments muſt be 
& enter'd upon Record, and in legal Con- 
« ſtruction all the Juſtices had them in their 
« Cuſtody, and have them to this Day; for 
4 all Certiorar's are directed to the Juſtices 
e in general: But in regard it might be in- 
4 convenient that the Records ſhould be 
diſperſed among them promifcuoufly, and 
I not kept together in one hand, T look up- 
on it that it was in the Power of the 
'& King to appoint ſome particular Perſon 
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to have the Cuſtody and Charge of the 
Records, and that he ſhould be a Perſon 
reſponſible to the Subject for the ſafe keep- 
ing of them, and to whom he might have 
reſort upon all Occaſions, when he had 


any uſe of them. 
This was thought convenient; for the 


Words at the End of the Commiion of 


© the Peace are, We appoint you ſuch an 
one to be the Keeper of the Records and 


Rills of the County So that tho? legal- 


ly, as I ſaid, the Records are in the Poſ- 


ſeſſion of all the Juſtices of the Peace, 
all Certiorari's and all Writs of Error be- 
ing directed to them, yet directly they 


are in the Cuſtody of the Cuſtos Rotulo- 
* rum; and if by Negligence or Miſdemea- 
% nor they happen to be loſt or miſcarry, 
© he is reſponſible; to the King, and to 
© the Subject, for ſuch Loſs or Miſcarriage. 


his ſeems to me to be the Commence- 
ment of this Office of Cuſtos Rotulorum; 

for no one being more in Commiſſion 
than another, it was in the Power of the 
King by his Prerogative to appoint one to 
keep the Records. But therefore it doth 


* ara follow, that no Perſon what- 


ſaver could. * ae that was not a Ju- 
3, | ſtice 
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e ſtice of Peace in Commiſſion. The King 
could not name one that was not in Com- 
« miſſion; for it would be an errant Con- 
1 tradiction to make Judges of Record, to 
% whom properly the Cuſtody of thoſe Re- 
e cords belongs, and by any Act to take 
. from him that Cuſtady, and put in ano- 
& ther that was none of the Caurt to keep 
% the Records, when Writs are ta be di- 
c reed to the Judges of the Court, to 
. certify thoſe Records when there is occa- 

“ ſion to remove them. | 
This Reaſoning comes from ſo great a 
Judge, and is ſo directly applicable to the 
preſent Caſe, that I ſhall not need to ob- 
"ſerve upon it. 

Notwithſtanding chat the Office of Ma- 
ſter or Keeper of the Rolls appears, from 
the Nature and Conſtitution of it, thus pro- 
per, I may now fay, neceſſary to have ju- 
dicial Power, yet I have heard of ſome Ob- 
jections raiſed under this Head. 
Otgject. I. That this Office hath been 
granted in Reverſion; and it is a Rule of 
Law, that a judicial Office cannot be grant- 
ed in Reverſion. | 
An ſo. That reverſionary Grants have 
JR (tho? not. often). been. made — 

the 


To] 
the Office of Maſter of the Rolls, ts a Fact, 8 
Which cannot be deny'd; but that it follows 
from thence, that it is not a judicial Office, 
or cannot have judicial Power incident. 
thereto, is by no means a juſt Concluſion. 
Nay it appears much more reaſonable to in- 
fer from the ſame Premiſſes, that thoſe 


Grants were void in Law: And it is tfuer 


Logick to argue thus — The Office is judi- 
cial, therefore it cannot be granted in Re- 
verſion, than to fay reverſionary Grants 
have de Facto been made of this Office, 
therefore it is not Judicial. And indeed this 
appears to have been the Way of Reaſoning 
of one learned Maſter of the Rolls, Sir Ja- 
lins Czfar, who tho' he had a reverſionary 
Grant, took a new one (o) as ſoon as the 
Office fell to him in Poſſeſſion. + 
It is likewiſe very obſervable, that all En 
other Maſters of the Rolls, who had rever- 
ſionary Grants, eſteemed the Office to be 
accompany'd with judicial Authority, be- 
cCauſe as ſoon as they came into Poſſeſſion 
they acted judicially by Virtue of their Of. 
ice: And even the Chancellors, who paſſed 
thoſe Grants, or their Succfſors, grounded 


0 Rot, Pat, 33 Jac. I . 5. FE 
judi. 
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judicial Acts of their own upon judicial Acts 
done by thoſe very Maſters of the Rolls, to 

whom ſuch Grants had been made. 
But not to rely wholly upon this Anſwer, 
it may be proper to go nearer to the Bottom: 


of this Objection, and conſider upon what 


Foundation this general Poſition or Rule 


of Law ſtands, and with What Limitations 
it is to be underſtood. ; 
The Rule is taken out of Auditor 
Curle's Caſe in Coke's 11% Report; but 
it is remarkable, that no Authority is there 
cited to ſupport it. And as to the Reaſon 
- aſſigned in that Book, that the Grantee, who 
at the Time of the Grant was able and ſuf 
ficient to execute the Office, might before it 
ſhould fall into Poſſeſſion become unable 
_ and. inſufficient; 'that Argument holds a- 
gainſt reverſionary Grants of any Offices 
whatſoever, which require Skill and Judg : 
ment to exerciſe them. It will undoubted- 
ly be of weight againſt Grants of judicial 
Offices for Life, and will ſtill be ſtronger a- 
gainſt granting ſuch Offices in Fee (which 
has frequently been done) by which means 
they may deſcend to ee or Females. 
I don't mention this in Order to diſpute 
the 1 of Au itor Curle's Caſe 
(which 


OY 


I. 

(which, as a general Rule, is and ought to 
be taken to be Law at this Day) but to bew 
that a contrary Opinion might ſometimes 
have prevailed, and therefore that no Infe- 
rence can be drawn, from an Office having in 
former Times been granted in Reverſion, to 
prove that it 1s not judicial. 

As this appears probable from the Reaſons 
before offer d, ſo it is moſt plain from unde- 
niable Facts, ſince reverſionary Grants have 
been made of other Offices, which muſt be 
admitted by every Body to be judicial. None 
can be more clearly ſo than the Office of a 
Baron of the Exchequer, and yet that has 
been granted in Reverſion as appears by the 
Records mentioned 1 in the —_ (D). 


(?) Rot. Pat. 8 Ed. 4. p. 2. M. 11, Rex nas, &c:; 
Sciatis quod nos conſiderationem habentes ad gratuita & fi- 
delia Servitia nobis per dilectum & fidelem noſtrum Johan- 
nem Ingoldſby ante hæc tempora impenſa de gratia noſtra 
ſpeciali ac ex certa Scientia & mero motu noſtris concedi- 
mus eidem Johanni quod ſtatim immediate & quandocunque 
officium alicujus Baronum de Scaccario noſtro, (Officio capi- 
talis Baronis ejuſdem Scaccarii excepto) per mortem reſig- 
nationem five alio modo quocunque proxime yacaverit aut 
vacare contigerit, Idem Johannes fit unus Baronum de Scac- 
cario predicto loco ipſius, cujus Officium fic proxime vacave- 
rit aut vacare contigerit; & quod habeat Officium illud uni- 
us Baronum de Scaccario prædicto pro termino vitæ ſuæ cum 
omnibus vadiis regardis feodis veſturis proficuis & commodi- 
tatibus _ officio qualitercunque pertinen five ſpectan 


E 


And in the Caſe of Veal and Priour 8 

 Harar. 357, it is laid down by Sir Mat- 
the Hale, then Lord Chief — That 
by Uſage and Cuſtom a judicial Office may 


be granted in Reverſion. 
G67. II. That the Office of Maſter of the 
Rolls hath been uſually granted to be exe- 


debitis aut conſuetis Eo quod expreſſa mentio, ec. In cu- 
jus, exc. Teſte Rege apud Weſtm' xxii. die Novembris per 
breve de Privato Sigillo & de dat' c. 

Rot. Pat. 31 Hen. 8. p. 7. M. 9. Rex omnibus ad quos, c. 
ſalutem. Sciatis quod cum nos per literas noſtras patentes dat. 
apud Weſtm' quartodecimo die Mali Anno Regni noſtri vice- 
ſimo de gratia noſtra Speciali ac ex certa Scientia & mero 
motu noſtris dederimus & conceſſerimus Johanni Halys offi- 
cium Secundi Baronis deScaccario noſtro ac ipſum Johannem 
ſecundum Baronem Scaccarii noftri predicti fecerimus conſti- 
tuerimus & ordinaverimus Habendum occupandum & exer- 
cendum idem Officium ſecundi Baronis de Scaccario noſtro 
predicto prefato Johanni quamdiu idem Johannes ſe bene geſ- 
ferit in officio illo cum omnibus feodis vadiis regard” veſtur 
pelluris & aliis commoditatibus eidem officio debit' conſuet” 
& pertinen' in tam amplis modo & forma prout aliquis alius 
officium illud nuper habens habuit & percepit in eodem prout 
in literis noſtris patentibus predictis inter alia plenius con- 
tinetur Sciatis quod nos de gratia noſtra ſpeciali ac ex 
certa Scientia & mero motu noſtris ac in conſideratione 
veri ſidelis & diuturni ſervitii quod dilectus ſubditus no- 
ſter Johannes Smith Armiger Rememerator Theſaur' de 
& in Scaccario noſtro ante hec tempora in eodem officio Re- 
memerator' Theſaur* nob' fecit & adhuc facit Et nos ea de 
cauſa ac pro diverſis aliis cauſis & conſiderationibus nos ſpe- 
cialiter moventibus ipſum Johannem Smith in ſuperius offici- 
um promovere volentes Dedimus & conceſſimus ac per pre- 
ſentes damus & concedimus eidem Johanni Smith dictum of- 
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| ente by the Grantee himſelf or his ſuffictent 
Deputy: 

Auw. It is admitted that the Office has 

been uſually ſo granted, but the ſingle In- 
ſtance extant of ſuch a Deputation, is that 

made by the Lord Elleſiere to Mr. Lam- 

bard in 1597. which is expreſsly confin'd 


Aicium ſecundi Baronis de & in Scaccario noſtre predicto una 
eum omnibus & ſingulis vadiis feodis regardis veſturis pelluris & 
aliis commoditatibus eidem officio ſecundi Baronis in Scaccario 
noſtro predicto debit” conſuet pertinen' emergen' five ſpectan 
immediate & quam cito dictum officium ſecundi Baronis per 
mortem predicti Johannis Hales ceſſionem depoſitionem de- 
Privationem forisfacturam reſignationem ſurſum redditionem 
five evacuationem predictarum literarum noſtrarum patenti- 
um prefato Johanni Halys de officio predicto ut prefertur 
confect' aut quocunque alio modo vacare vel in manibus & 
diſpoſitione noſtris fore contigerit Et inſuper Damus ordina- 
mus & concedimus per preſentes quod dictus Johannes Smith 
erit ſecundus Baro de & in Scaccario noſtro predicto imme- 
diate poſt mortem dicti Johannis Halys vel quam cito Offi- 
cium illud per mortem ceſſionem depoſitionem deprivationem 
forisfacturam ſurſum redditionem aut quocunque alio modo 
vacare contigerit Habend' occupand' & exercend' dictum 
officium ſecundi Baronis de Scaccario noſtro predicto prefa- 
to Johanni Smith quamdiu idem Johannes ſe bene geſſerit in 
Officio illo cum omnibus feodis vadiis regardis veſturis pellu- 
ris & aliis com moditatibus quibuſcumque eidem Officio debit” 
conſuet' & pertinen” in tam amplis modo & forma prout alt- 
quis alius Officium illud ante hec tempora habens exercens & 
occupans habuit percepit ſeu gaviſus fuit ratione dicti Officii 
ſeu in eodem Officio Eo quod expreſſa mentio, &c. In cu- 
Jus _ &c, Teſte Rege apud Terlyng primo die Auguſti 
per Ipſum — & de ar” &c, 


to 
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to the Cuſtody of the Rolls Houſe and ſafe 

keeping and ordering of the Records; no 

Words being inſerted in that Inſtrument, 
which do either expreſs or imply any Dele- 

gation of the judicial Authority; and it 

ſhould ſeem from thence to have been the 

Opinion of that great Man, who well un- 

derſtood the Nature of the Office of Maſter 

of the Rolls, that thoſe Words in the Grant, 
to be exerciſed by Deputy, ought in Point 

of Law to be underſtood only of ſuch Parts 

of his Office as are mentioned in that Depu- 

tation, But after all, if theſe Words ſhould 
be taken in a larger Senſe, Inſtances are not 

wanting of judicial Offices granted to be 

exerciſed by Deputy. _ 

I ſhall mention two, and thoſe of Judges in 
Equity: The Office of Lord — or 
Lord Keeper itſelf hath been granted to be 
executed by Deputy, as appears by ſeveral Re- 
cords, particularly one in 16 Hen. III. . 


(7 Rot. Cart. 16 Hen. 3. M. 8. Henricus Rex, &c. Sa- 
lutem. Sciatis nos conceſſiſſe & hac carta noſtra confirmaſſe 
venerabili Patri Radulpho Ciceſtr' Epiſcopo Cancellario noſtro 
Cuſtodiam Sigilli noſtri toto tempore vitæ Suæ cum omnibus 
pertinentiis libertatibus & conſuetudinibus ad prædictam Cu- 
ſtodiam pertinentibus Ita quod Sigillum illud portet & cuſto- 
diat in propria perſona ſua quamdiu voluerit vel per aliquem 
virum diſcretum ſufficientem & idoneum aſſignatum ſuum 
qui quidem aſſignatus nobis fidelitatem faciat de fideli ſervi- 
tio & — noſtro loco ſuo fideliter cuſtodiendo antequam 


E 2 And 


1} 
And in the Starate: 27 Edward 1. called ths 
dinatio de libertatibus perquirendis, it is di- 


rected that Enqueſts taken upon Writs of 
Ad quod dampnum ſhall be certified to the 
Chancellor or his Deputy. 

The Office of Chamberlain of Chefter, 
8 Judge in Equity, is always grant- 
ed to be exerciſed by Deputy, and accord 
ingly is at this Day exerciſed by a Vice- 
Chamberlain. 

I ſhall mention another Office that of She- 
Tiff, which tho? it be partly miniſterial is alſo 
judicial, asto criminal Proceedings in the She- 
riffs Tourn, and alſo as to civil Proceedings 
on Writs of Rediſſei ſin and ſome other Writs, 
this Office has been' ſometimes granted in 
Fee-Simple, and Fee-Tayle, and is at this 
Day, even in the judicial Part of it, execu- 
10 by Deputy, who is the under Sheriff, 


. predicti Sigilli recipiat. Et ſi forte idem aſſigna- 
tus ſuus deceſſerit vel vitam ſuam mutaverit vel ob cauſam 

rationabilem per nos vel per ipſum Cancellarium amotus fue- 
rit vel ipſe aſſignatus Sigillum illud ulterius portare noluerit 
Idem Cancellarius loco illius aſſignati alium virum diſcretum 

ſufficientem & idoneum ſubſtituet Ita quod fidelitatem fa- 
ciat nobis de fideli ſervitio & de predicto Sigillo loco ſuo fi- 
deliter Cuſtodiendo antequam cuſtodiam predicti Sigilli reci- 
plat ſicut predictum eſt Quare volumus, &c. quod dictus 
Cancellarius habeat cuſtodiam predicti Sigilli toto tempore 
vite ſue, &c. per omnia ut ſupra Quare e &c. Te- 

| Kibus, &c. Dat' 14 die Junii. 


to. 
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tho' a Power of making a Deputy i is not ex- 
preſs di in the Grant. 5 
067. III. That the Office of Maſter of 
| the Rolls hath been granted to two Perſons, 

| Anſio. This Objection has ſo ſlighta Foun- 
dation i in Fact, that it is ſcarce worth Notice; 

for there is but one Inſtance of the kind, and 
that in a Caſe ſo particular, that no general | 
Concluſion can be drawn from it. . 

' 18 Edw. IV. The Office of Maſter of 

the Rolls was granted to Robert Moreton 
for Life. Notwithſtanding this Grant, King 
Richard III. upon his Acceſſion to the 
Crown, granted the ſame Office to Thomas 
Barrow. In the firſt Year of the Reign 
of King Henry VII. (r) Moreton reſumed 
his Office under his ancient Right; and 
13 Norv. Anno 1. of that King, a new Patent 
paſſed reciting the former Grant to More- 
ton, and confirming it, and further recit- 
ing, that Moreton was imployed in divers 
other weighty Affairs, whereby he was hin- 
_der'd from doing the Duty of the Place in 
Perſon; and had recommended William El. 
liot to che King, as a Perſon fit to be join- 
ed with him in the Exerciſe of the Office; 
1 the King, 2 that he in- 


(＋ Rot. Pat. I Hen. 7. p. 4. | 
_ tends 
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tends a Favour to Moreton, by theſe laft 
Letters Patents makes a new Grant of the 
Office to Moreton and Elliot during their 
_ Lives and the Life of the Survivor. 
This Grant is ſo extraordinary in all its 
Cxecartaſiagres, that, if it had happened in 
the Caſe of any Office whatſoever, no bo- 
dy could think that any Argument was to 
be drawn from it, either as to the Nature 
of the Office, or the Manner of granting it. 
But if the Inſtances of granting this Of 
| fice to two Perſons had been clear and fre- 
quent, yet no ObjeQion could have ariſen 
from thence in Point of Law againſt the 
Office being judicial; for many ſuch Offices 
have anciently been granted to ſeveral Per- 
| ſons, and to mention one Example, which 
may ſerve inſtead of many, the Office of 
Keeper of the Great Seal has been granted 
to two. 
(5) In the third Year of the Reign of Ed. 
ard III. the King delivered the Great Seal 
to Clife, Maſter of the Rolls, and Harle- 
ng who took the Oath of Office of Keep- 
and both before and ſince that Time, 
thus Office, under different Denominations, 
has been ſeveral Times granted to two or 


— (9) Rot. Clauſ. 3 Ed. 3. 


more 
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more Perſons, as appears by Dugdalè's 
Chronica ſeries, and is well known. 

To this I will add but one Inſtance more 
of another Judge in Equity, the Chamber- 
lain of Cheſter; which Office was granted 
by King James I. to the Earl of 2 and 
his Son jointly (7). 

O. IV. That the Maſter of the Rolls 
hath no Power over the great Seal, which 
is the Seal of the Court of Chancery, ſo 
as to compel the Execution of his judicial 
Acts, and therefore that Office cannot have 
judicial Authority. 

An ſie. This Objection can be of no Force, 
unleſs it proves that the Suitor, who has 
obtain'd an Order or Decree from the Ma- 
ſter of the Rolls, has no Right to the Aid 
of the Great Seal to enforce the Execution= 
of it, for if he has ſuch a Right, the Ob- 
| jection falls to the Ground. 

The Great Seal, though in the actual 
Cuſtody of the Chancellor, is the King's 
Seal, and (as is admitted) the Seal of the 
Court of Chancery; and therefore whoſo- 
ever has regularly obtained any Order or 
Decree in that Court is entitled, ex debito 


0 5 Sir Peter . $ hiſtorical Antiquities of Cheſhire, 


5 
5 Fuſtitiæ 


[ 40 ] 

Fuſtitie, to demand the proper Proceſs of 
Execution under the Seal of the Court, and 
neither the King, nor his Chancellor, can 
by Law refuſe it, any more than he can re- 
fuſe to iſſue an original Writ in an Action 
at Common Law. 

From hence it appears that this Objection 
is meerly begging the Queſtion; for, if the 
Maſter of the Rolls has no judicial Autho- 
rity in the Court of Chancery, then his 
Acts ought not to be carried into Execution 
by the Great Seal: But if he has ſuch judi- 
cial Authority, then of right and juſtice 
they ought to be carried into Execution 
by that Seal; and it doth not differ the Caſe 

with whatſoever Perſon the Seal is lodged, 

becauſe legally he cannot, and therefore the 
Law ſuppoſes he will not refuſe it. 

There is an Inſtance of the ſame kind in 
en of the Courts at Wefiminſler. Tho 
| Seal of the Exchequer is in the ſole Cuſto- 

dy of the Chancellor of the Exchequer, 
ho is not a Judge on the Law-ſide of that 
Court, for only the Barons are Judges 
there; notwithſtanding which, all their 
Judgments are executed by Proceſs under 
that Seal, which is in the keeping of ano- 


ther and Free Officer, and over Which 
oy | 


4 | 
they have aQtually no Power; but no bo- 
dy ever thought this-any Objection againſt 
their having judicial Authority, or that this 
Cuſtody of the Seal made the Chancellor the 
ſole Judge of that Court. 
In like manner the Seal of the County 
Palatine of Cheſter is in the Cuſtody of the 
Chamberlain, who is in the Nature of a. 
Chancellor, and is the higheſt Officer in 
that County. With that Seal not only ori- 
ginal Writs, but all the judicial Proceſs, 
which iſſues out of the Court of Seſſions 
held before the Juſtices of Cheſter, is ſeal- 
ed; and yet the Chamberlain is no Judge 
of that Court, nor 1s he ſubordinate to the 


Juſtices. 


SECTION 
That the Maſter of the Rolls hath, and 
always had Furi ſdliction on the Common 


Law ſide of the Court of Chancery by 
Virtue of his Office. - 


"HE Exerciſe of judicial Authority on 
the Common Law fide of this Court 


may be reduced to four Heads; 
| . I. The 


L421 


J. The Admiſien of Officers of che 
Court. 

. The Proceedings i in the Petty-bag Of- 
fice according to the Courſe of the Com- 
mon-Law. . 

III. Thecancelling or vacating the Inroll- 
ment of Letters. TOY, and other Records 


„ * 


of the * 


r 
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nates b but admits and fwers Officers,” as — 
on the Law-ſide as on the Equity-ſide of the 
Court. The fix Clerks, who are Attorneys 
of the Court, and are enter'd as ſuch in 
Pleadings in the Petty-bag Office, are not 
only nominated but. admitted, and ſworn 
by the Maſter of the Rolls; and he alſo no- 
minates, admits and ſwears the Clerks in the 
Petty. bag Office and other Officers, as he 
| Ae did another Set of Clerks then cal- 
led Bougiers, and alſo the Curſitors, the 
latter of which were nominated, admitted; 
and ſwore by him till Sir Ne Bacon's 


Time; 
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Time; (4) ſo that the Maſter of tHe Rain 
hid the Nomination and Adthiſfion of 411 


the Officers of the Court, exce ept Lucent 48 


Were created by tlie King's J Letters Parents; 
for in that Manner the Cri wn hath anciè nt 
ly appointed Maſters in C aricery. Ah it 
is obſervable, that in thoſe Fatents 2 which 


EN) In a MS: formetly belbilgig to AAk Powls ae 
the Rolls, intitled, . Ordinances explained by Mr. Crook, upon 
the Eſtate of the Chancery Count i in Anno 1554, in the 
brary of the late Lord Sbmers, fol: 7 7 it is ſaid; There Lee 
twelve Bougiers of old Time, of which Kimber. .the Clerk 
of the Crown was one, and chief, and every one of the 
Eleven other might have one Clerk at his finding, Twelve 
: Curſitors to write every one in his own Name 

The Bougiers and Curſitors be admitted by the Maſler of 
the Rolls only. Note Mr. Crooke Was a Maſter in Chancery. 

(x) Rot. Pat. 7 Ed. 3. P. 2 m. 17. Rex omnibus ad quos, 
Kc. ſalutem. Attendentes laudabile teſt monium quod de 
moribus & ſcientia dilecti Clerici noſtri Magiſtri Johanfiis de 
Langtoft perhibetur Conceſſinus eidem Johanni quem de 
al enſu Concilii noſtri in Cancellaria noſtra tanquam unum de 
Magnis Clericis noſtris ibidem morari ordinavimus decem 


'F 
marcas in ſubventionem Expenfarum ſuarum pereipiendas 


Singulis annis de exitibus Hanaperii | noftri ejuſdem Cancel- 
lar“ In cujus, &c. Teſte Rege apud Waltham tertio die 
Odobris, Per breve de Privato Sigillo. 

Rot Pat. 49 Ed, 3 Rex omnibus ad quos, &c. ſalu- 
tem. Sciatis quod v „Amas & de gratia noſtra ſpeciali con- 
ceſſimus e ea conſideratione quod dilectus Clericus hoſter Hen- 
ricus de Codington in Cancellaria noftra diu laboravit ac ho- 
neſta perſona ſufficiens circumſpet' & fidelis exiitaj Sicut 
certitudinaliter nobis eſt teſtificatum quod Idem Henricus 
durante vita ſua ſit unus de Clericis noſtris de majori radu 
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are extant upon Record, they are ſtiled the 
King's Clerks; and further they had Diet 
and Robes of the King, andat this Day have 
an Allowance for Robes out of the Hana- 
per. 1 | * 
By the general Rule of Law the Judges 
in the ſeveral Courts have the Nomination 
of the Officers of theſe Courts. This is 
expreſsly laid down by my Lord Chief Ju- 
ſtice Coke, in his Commentary upon the 
S.tatute of Weſtm. 2. 2 Inſt. 425, where 
he ſays, That the Juſtices of Courts did 


videlicet unus de duodecim Magiſtris Cancellariz noſtræ præ- 
dictæ in ſupplementum dicti numeri magiſtrorum ibidem un- 
= | de unus defecit ficut, &c. In cujus, &c. Teſte Rege apud 
| Weſtm' octavo die Martii. Per breve de privato Sigillo. 
Rot. Pat. 2. Hen. 4. p. 3. m. 29. Rex omnibus ad quos, 
cc. ſalutem. Sciatis quod nos de fidelitate fenſu & difcre- 
tione dilecti Clerici noſtri Magiſtri Johannis Kyngton confi- 
| dentes ordinavimus ipſum Johannem eſſend' unum Clerico- 
: | rum noſtrorum de prima forma Cancellariz noſtre in eodem 
ſtatu ſicut Magiſter Ricardus Rouhale jam tarde defunctus 
extitit in Vita ſua in eadem Cancellaria noſtra Habendum & 
occupandum dictum officium quamdiu bene & fideliter ſe 
geſſerit in eodem percipiendo in eodem officio feoda & pro- 
ficua ac liberat' noſtram de Cancellaria noſtra eiſdem modo 
- & forma quibus dictus Richardus in vita ſua rationabiliter ha- 
buit & percepit ratione officii predicti. In cujus, &c. Teſte 
Rege apud Weſtm' quarto die Martii. Per breve de Privato 
8 OS | | 
Rot. Pat. 12 Hen. 4. m. 26. Rex omnibus ad quos, &c. 
falutem. Sciatis quod de gratia noſtra Speciali conceſſimus 


ever 
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& ever appoint their Clerks, ſome of which 
« after by Preſcription grew to be Officers 
“ in their Courts. And he maintains that 
this was the Proviſion of the Common 
Law for divers weighty Reaſons, which he 
there mentions. Now it would be very 
unaccountable that all the Clerks, or Offi- 
cers of the Chancery, except thoſe appoint- 
ed by the Crown, ſhould be in the Nomi- 
nation of one, who was no Judge in that 
Court, and that Officer who, as ſome have 
thought, is the only Judge ſhould not have 
the Nomination of any. 


dilecto Clerico noſtro Magiſtro Radulpho 1 Legum 
Doctori quod ipſe Notarius noſter ac unus Clericorum noſtro- 
rum de prima forma in Cancellaria noſtra exiſtat eiſdem ſtatu 
& gradu quibus Magiſter Ricardus Renhale defunctus extitit 
Habendum & occupandum officium predictum quamdiu bene 
& fideliter ſe geſſerit in eodem cum feodis & proficuis eidem 
officio debite ſpectantibus percipiendo annuatim liberat'noſtram 
Cancellar' noſtræ predictæ ac inſuper quinquaginta marcas per 
annum pro termino vitæ ſuæ de exitibus Hanaperii Cancella- 
riæ noſtræ predictæ per manus Cuſtodis ejuſdem Hanaperii 
pro tempore exiſten' ad termin Paſche & Sancti Mich' per 
equales portiones Nolumus tamen quod Colore præſentis con- 
ceſſionis noſtræ prefato Magiſtro Radulpho vinculo matri- 
moniali ut dicitur aſtricto ob ſinceram affectionem quam 
ad perſonam ſuam ſuis exigentibus meritis gerimus & habe- 
mus hac vice ut premittitur ſic facte alii Conjugalis conditio- 
nis ad ſtatum & gradum predictos exemplariter aſſumantur 
aliqualiter in futur” In cujus, &c. Teſte Rege apud Weſtm' 
primo die Martii. Per ipſum Regem. 

5 1 This 
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This Admiſſion of Officers, when done 
by the Maſter of the Rolls, is an Act of 
the Court, and ſo it is agreed in Bagot's 
Caſe, 9 Edward III. 5. b. that the Curſi- 
tors, who were then, as has been obſerved, 
nominated and admitted by the Maſter of 
the Rolls, were admitted by the Court. 
And in the other Courts at Weſtminſter the 
Officers and Attorneys thereof are always 
admitted by the Court itfelf 
In this Nomination, and Admiſſion of 
Officers, the Maſter of the Rolls is not ſab- 
ordinate to the Chancellor, but his Ac is 
an unalterable Act of the Court; for he 
only hath a Right to judge of the Qualifi- 
cation of the Officer, and to admit and put 
him into Poſſeſſion of his ppt accord- 
ingly. 
II. As to the Proceedings in the Petty- . 
bag Office according to the Courſe of the 
Common Law. 
II Edward IV. 8 b. 9 4. In an Andita 
Querela brought in Chancery to avoid an 
Execution upon a Statute Staple certified in- 
to the Petty-bag, the Maſter of the Rolls 
| fate in Chancery, without the Chancellor, 
and was aſſiſted by Juſtice Choke, a learned 
Judge of that Time, upon which Occaſion 
the 


[47 ] 
the Maſter of the Rolls faid, Ne 
Chancery, where our Power is to 2 
uot only according to Law but Conſcience ; 
to which Judge (hole anſwered, In this 
Caſe you are Judges according to the Courſe 
of the Common Law; andthen theMaſter of 
the Rolls ſaid, He would conſider of it, 
till the next Tiny ; The Words of the 
Book are; Et puzrs 10 ait que il voil efire 
aviſe tanque al prochein Terme : Which is 
a plain Evidence that the Maſter of the Rolls 
was then fitting in the Court as a Judge 
and gave the Rule; for theſe French Words 
are a literal Tranſlation of the Rule uſually, 
pronounced in the Courts of Common Law: 
uponſuch Occaſions, the Subſtance of which 
is always enter'd on the Record of the Judg- 
ment, when the Cauſe is continued over 
from one Term to another. 
13, Eduard IV. 8 a. Upon a Traverſe | 
to an Office found for the King, and re- 
turned into the Fetty- hag, Iſſue was joined; 
and afterwards the King's Attorney in va- 
cation Time applied to the Maſter of the 
Rolls, and ſaid, he would change the Iſſue, 
and pray'd a Super/edeas to the Venire fa. 
cias, but that was not granted; ſo the Mat- 
0 came ends to ba conſider'd in 
| 0 erm 


— 
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Term Time: But this Application of the 
Attorney-General ſhews, that it was ther. 
taken for granted, that the Maſter of the 
Rolls had judicial Authority; for otherwiſe 
he would not have apply'd to him and pray- 
ed a Super/edeas to a Venire facias, which 
is a judicial Proceſs. > 
Maſters of the Rolls have from Time to 
Time, upon Petitions to themſelves, made 
great Numbers of Orders for amending 
Writs of Scire facias, Declarations, and o- 
ther Pleadings for giving Time to plead, 
for putting off T ryals, and other Matters 
on the Common Law ſide of the Court, as 
appears by ſeveral Orders drawn up yet re- 
maining with the Clerks of the Petty- bag 
Gel.. 
And tho' for ſome Time paſt the Chancellor 
only hath given Judgment upon Demurrers 
in the Petty- bag, yet there are not wanting 
Footſteps of the Maſter of the Rolls's having 
Authority even in that Caſe; for it is at 
this Day the Practice of that Office to pro- 
vide, upon every ſuch Occaſion, a Copy of 
the whole Record upon which Judgment is 
to be given, (which Copy 1s called a Paper 
Book) for the Maſter of the Rolls, as well 
as the Chancellor, and in the other Courts 


d 
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no ſuch Paper Books are ever given to any 
but the Judges, that are to give Judgment 
upon the Matters contained therein. 

When any Judgment is given upon a De- 
murrer in the Petty-bag, and a Writ of Er- 
ror is thereupon brought returnable in Par- 
liament, ſuch Writ of Error is always di- 
rected to the Maſter of the Rolls, and he 
returns it and certifies the Record, as hath 
been already obſerved. 

There are {ome other Caſes in the Year 
Books ( not already cited, wherein the 
Maſter of the Rolls is mentioned as aſſiſt- 
ing the Chancellor, as well in Matters of 
Law as of Equity, „ in the ſame Manner 
with the Judges; particularly 1 Her. VII. 
27 6, where, upon a Queſtion concerning 
Livery granted to the King's Tenant, the 
Chancellor adjourned it, propter Difficulta- 
ten, into the Exchequer Chamber before 
all the Juſtices and the Maſter of the 
Rolls. 

Upon this Caſe it is proper to take No- 
tice, that no Cauſe was ever adjourned into 
the Exchequer Chamber before any 'Perſon 
not being a Judge; nor is there any In- 


Oo 12 Ed. 4. 13 6. rd. 5. 8 4. * Hen. 7; 276, 


27 Hen. 8, 146, # 
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ſtance, that I can find, of the Chancellor cal- 
ling to his Aſſiſtance, in Cauſes in Chancery, 
any 7 Perſon, not having judicial Authority, in 
the ſame Manner as he doth the Judges ; : 
for though, in 27 Hen. VIII. 14 6. it is ſaid, 
the Secretary of State aſſiſted the Chancel- 
-lor, upon a Queſtion of Law, with ſome of 
the Judges, yet that Secretary was Crom- 
[well then Maſter of the Rolls as well as Se- 
cretary of State. 
III. As to the cancelling or vacating the 
Inrollment of Letters Patent, and other Re- 
cords of the Court of Chancery by the Ma- 
ſter of the Rolls. 
' Lord Chief Juſtice Coke in his fourth 
Iuſt. p. 88. ſays, © It is the higheſt Point 
4 of the Chancellor's Juriſdiction to can- 
cel the King's Letters Patent under the 
„ Great Seal, and damn the Inrollments 
thereof by drawing Strokes through them 
“like Lattices. | 
Sir William Cordell, Maſter of the Rolls, 
17 Apr. 17 Els. accepted a Surrender of 
Letters Patent dated in the eleventh Year 
of her Reign, and thereupon. cancelled the 
Inrollment, to which he ſet his Name, and 
at the Concluſion of the Vacatur of that 


lnrollment, theſe Words are e enter d, Ide 
be 
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he litcre Patentes cum Irrotulamento ed. 
rundem cancellantur & damuant ur; (Z) And 
though this was done upon a voluntary 
Surrender, yet the operative Words are the 
ſame, which are uſed in a Judgment upon 
a Scire facias to repeal Letters Patent: And 
even upon voluntary Surrenders, if they are 
grounded upon a Deed, as this was, the 
Maſter of the Rolls muſt neceſſarily Judge 
of the Validity of ſuch Sa ee, before 


(z) Rot. Pat. 11 Eliz. p. 2. m. 2, Vac' hæ Literæ 8 
tes cum irrotulamento earundem pro eo quod 17 die Aprilis 
Anno Regni Dominæ noſtræ Eliz. Johannes Morley de Lon- 
don Generoſus habens tam dictas Literas Patentes quam totum 
jus titulum & intereſſe infraſcript Rogeri Cooke in hiis Lite- 
ris Patentibus & in omnibus & ſingulis in eiſdem content” & 
ſpecificat” prout tam per unam Indenturam factam per prefat' 
Rogerum Cooke cuidam Edmundo Hunt de Hempftede in 
Com' Norf* Generoſo de toto titulo ſtatu & interęſſe ſui in 
eiſdem quam per quoddam aliud ſcriptum per eundum Ed- 
mundum Hunt prædicto Johanni Morley fact' de tot' titulo 
ſtat' & intereſſe ſuis in eiſdem in Curia ifta prolat' & oſtenſ. 
ac in eadem Cur' Cancellat' & in filac' Ejuſdem reſiden' de 
Recordo plene liquet Venit prædictus Johannes Morley vi- 
delicet die & anno ſupraſcript' coram prædicta Domina Regi- 
na in Cancellaria ſua perſonaliter conſtitutus eaſdemque Lite- 
ras Paten' ac [ndentur' & Script prædict' dictæ Dominæ noſtræ 
Reginæ ſurſum reddidit & reſtituit cancelland' ac totum titu- 
lum jus ſtatum & intereſſe ſua in omnibus & ſingulis in eiſ- 
dem content' & ſpecificat' dictæ Domine noſtræ Reginz reli- 
quit reſtituit & ſurſum reddidit pure ſponte & abſolute ideo 
hz lite ræ Patentes cum Irrotulamento carundem cancellan- 
tur & damnantur i . 
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he can cancel the Inrollment of the Letters 
Patent ſurrender'd; and there is no Foun- 
dation to imagine that any Perſon ſhould 
have Power to annul a Record of a Court, 
who has not a judicial Authority in that 
Court. | on. 
I.!)nhis is one out of many Inſtances, ap- 
pearing by the Records in the Rolls Chapel, 
of the cancelling the Inrollments of Letters 
Patent by Maſters of the Rolls upon Sur- 
renders, as well before as ſince the Time of 
Sir W:lham Cordel; but T have not been 
able to find, amongſt theſe Records, any 
Memorial of cancelling the Inrollment of 
Letters Patent, either by a Lord Chancellor 
or Maſter of the Rolls, by virtue of a Judg- 
ment on a Writ of Scire facias; therefore 
the Power of the Maſter of the Rolls in 
that Particular muſt be left upon the Rea- 
ſon of the Thing, and of the Caſes before 
cited; with this further Note, that in 40 Ez. 
there was a Preſentment of Fees (a) made 
by a Jury of the principal Clerks of the 
Court of Chancery, ſworn by Sir Thomas 
Egerton, then Lord Keeper and Maſter of 
the Rolls, upon which Occaſion Dr. Carew, 


(4) Rot. Clauſ. 40 Eliz. pars 35. 5 
one 


1 


one of the Maſters in Chancery, delivered 


in to the Jury a Paper claiming ſundry Fees 


as due to the Maſters in nen in which 
Paper is this Item, 5 = 
OT ID - 
For cancelling Labem Patents, 

which of late Years ww O6 ; 08 
grown out of Uſe —— 


Towhich the Jury upontheir Oaths fay; 


We take this 24 have appertained fo the 
Lord Keeper, or Maſter ＋ the Rolls. 


8: the cancelling and vacating of Re- 

cognizances, the Maſter of the Rolls al- 
ways did, and to this Day doth, make Or- 
ders for cancelling and vacating thoſe Re- 
cords, and ſigns the Vacatur; of which In- 
ſtances are frequent in all Times. 

IV. As to the ordering or directing Writs 
to be made out by the Curſitor s. 

In the Regiſter of Writs before cited, 
Fol. 7. it is ſaid, When any one impleads 
another in che Lords Court, or County 
1 Court, and it is proceeded fo far that 

** the Tenant puts himſelf upon the grand 
M Aſßze, then the Tenant may come to the 

| « Chancery, 
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ﬀF. Chancery, to the Keeper of the Rolls, 
« and ſhew by what Words he put himſelf 
upon the grand Aſſize, Er fiat ei Breve 
& de pace uſque ad primam Aſſiſam ,” which 
Words amount to this, That he ſhall have 
the Maſter. of the Rolls Fiat for ſuch a 
„ 

In an ancient MS. of Mr. Powle (6) for- 
merly Maſter of the Rolls, p. 143. it ap- 
pears, that certain Ordinances were agreed 
upon by Puckering Lord Keeper, and Eger- 
tou Maſter of the Rolls, in April 1596, 
for Remedy of ſundry Abuſes in Chancery; 
which Ordinances were publiſhed on the 
24% Day of May following by Egerton, 
then Lord Keeper and Maſter of the Rolls, 
wherein it is ſaid, That no Writs of Ne 
exeat Regno, Probibition, Conſultation, &c. 
Should paſs without the Hand of the Lord 
Keeper or Maſter of the Rollt; and as theſe 

Writs muſt be. moved for, and it is a Mat- 
ter of Judgment whether they ſhall be 
granted or not, it is manifeſt that at that 
Time the. Maſter of the Rolls could grant 
ſuch Writs only by virtue of his Office; 
for 3 had not then, or at any other 


©) This MS. is in the r of the ie Lord A. 
Time, 
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Time, whilſt he was Maſter of the Rolls, 
any ſpecial Commiſion for exerciſing Juris. 
diction in the Court, but acted judicially 
all along by virtue of his Office. 

As to Finable Writs, one half of the Fines 
due thereupon hath always been anſwered 
unto, and equally divided between the Lord 
Chancellor and Maſter of the Rolls: And 
in the above-mentioned MS. of Mr. Powe, 
Fol. 136. among the Entries relating to the 
Curſitors Office, there is a Schedule of Fi- 
nable Writs thus entitled, Brevia que de- 
bent dari per Cancellarium vel per Magi- 
trum Rotulorum. 

And in fact the Maſters of the Rolls have 
continually down to this Day received Pe- 
titions for Direction to the Curſitors to 
make out Finable, and other Writs in Caſes, 
where the ordinary Time for ſueing out 
ſuch Writs hath been elapſed, and therefore 
the ſpecial Leave of the Court for that 
Purpoſe was neceſſary, and have conſtantly 
made Orders upon ſuch Petitions, which 
have been duly obeyed by the Curſitors. 

And as the Maſters of the Rolls have or- 
dered Writs to iſſue, ſo they have order- 
ed them not to iſſue, and that very an- 
; am. Among the Bundles of Writs op 

: a 
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the Tower 27 Hex. VI. there is this En- 
try, — Nullum Nat Breve de Super ſedendo, 

ia ſecuritas minus ſufficiens. Per nm 
tum Cuſtod Notulorum. 

This was an Order upon a Writ De Se. 
earitate Pacis inveniendd; and there are ſe- 
veral others of the ſame kind i in the Bun- 
dles of that Reign. 

Beſides theſe Inſtances of the Exercife of 
judicial Authority, by the Maſter of the 
Rolls, in all the Branches of Common Law 
Proceedings in Chancery, Mr. Crompton 
in his Juriſdictios of Courts, publiſhed in 
1594. Fol. 41. ſays, © The Court of Chan- 
& cery is a high Court, and the Chancellor 
4 of England is Chief Judge as well of Mat- 
« ters of Conſcience as of Common Law; 

& And the Maſter of the Rolls is Aſſiſtant 
« to him for Matters of Common Law, 
Hand in his Abſence to hear Cauſes and | 
« give Orders. 

From Crompton's ſtiling the Chancellor 
the Chief, and not the Sole Judge of the 
Court, it muſt neceſſarily be concluded that 
there was then ſome other ſubordinate Judge 
of that Court; and by his calling the Ma- 
ter of the Rolls the Chancellor's Aſſiſtant 


for Matters of Common Law, and in his 
* Abſence 


e 
Abſence to hear Cauſes and give Driders; it 


5 appears that the Maſter of the Rolls Was, 


by virtue of his Office, that other ſubotdis 
nate Judge, both on the Taw-fide, and E- 
quity-ſide of the Court: For if Cromprox 
by the Term Aftant had only meant an 
Adviſer, and nbt a Perſon. inveſted with ju 
dicial Authority, he could not have omi 
ted mentioning the Chancellor other Afli- 
ſtants, the Judges, to hoſe. Aſiftanceas taken 
only for Advice or Opinion, the-Chanoel- 
ter atem nenen 
Cauſe depending in that Court. 

The Force of tlüs Authority af G 


5 von cannot be avoided by faying, that his | 


Aſſertion of the Juriſdiction of the Maſter 
of the Rolls to hear Cauſes and give Orders 
in the Abſence of the Chancellor, is to be 
underſtood of a juriſdiction ariſing by any 
| ſpecial, Commiſſion; for at that Time Sir 
Thomas Egerton was Maſter of the Rolls, 
and no ſpecial Commiſſion was ſubliſting, 
and beſides it is impoſſible to conceive, that 
a learned Author, treating profeſſedly of the 
_ Juriſdiction of Courts and Judges, ſhould 


deliver that for an ordinary ſtanding Jjuriſ- 


dition, which was to ariſe only by Com- 
miſſions paſſed occaſionally, and alſo nat in- 
H form 


1 
form his Reader of that Commiſſion, which | 
was to be the ſole Foundation of ſ uch Ju- 
riſdiction. 

It is further obſervable om hence, that 
Gene mentions no other Aſſiſtant to 
the Lord Chancellor, beſides the Maſter af 
the Rolls; which ſhews that he did not 
think either the Maſters in Chancery, or 
any other Perſons to be the Lord Chancel- 
lors Aſſiſtants in the ſame Senſe with the 
Maſter of the Rolls. 88 

But as theſe latter Obſervations r 
relate to the Authority of the Maſter of the 
Rolls on the Equity-Side of the Court, 
they naturally lead to the following Sect ions, 
wherein that Matter is Nee W n | 
wal 1 0 


SECTION 


1 . 1 


SECTION Ul. 


7 hat the Maſter of the Rolls . the 
diicial Authority, on the Equity-/i, me” of 
- the Court of Chancery, before any ſpecial 

Commi/ſic on, for hearing and determining 


. Cauſes, in the Abſence of? the Chancellor, - 
ever iſſued. 


TAVIN G already ſhewn from Re- 
cords, Year-Books, and other Au- 
thorities, as well as from the common 
Courſe of Proceedings, that the Maſter of 
the Rolls hath in ſo many Inſtances exerciſ- | 
ed judicial Power on the Common Law i 
Side of the Court by Virtue of his Office, 
it would be ſtrange if he ſhould be exclud- 
ed from a Juriſdi&ion in Equity. But that 
is ſo far from being the Caſe, that it is hard- 
ly poſſible to produce a ſtronger Evidence 
in Support of the judicial MY of wy 
Judge whatſoever. 
The firſt ſpecial Commiſſion (c) that was 
ever gra nted for hearing Cauſes in Chancery, 


(e) Rot. pat. Ao 21 Hen. 9. m. 27. dorſo. Rex dilectis & 
fidelibus ſuis Johanni Tayler Clerico Magiſtro ac Cuſtodi Ro- 
tulorum Cancellariz noſtræ Ricardo Lyſter Capitali Baron” 


oy 
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bears Date 11. Juli: 21 Hen. VIII. whilſt 
Cardinal Wolſey was Lord Chancellor. 

It appears from the Caſe already cited, 
Tr Edw. IV. 55d. 8, that when Juſtice Choke 
fate in Chancery, as an Aſſiſtant to the Ma- 
ſter of the Rolls, both the Maſter of the 
Rolls, and the Judge agreed in Opinion, 
that the Maſter of the Rolls had a judicial 
Authority, as well in Matters of Equity as 


Scaccarii noſtri Antonio Fitzherbert militi Uni Tuſtic noſtro- 

| rum de communi Banco Thomæ Englefeild uni Juſticꝰ noſtro- 
Tum de communi Banco Johanni Scot uni Baronum de Scac- 
. * cario noſtro Richardo Wolman clerico Rogero Lupton, cleri- 
co Willielmo Throkmarton clerico Edwatdo Hygons cleri- 
co Rolando Lee clerico Thomz Newman clerico Johanni 
Skews Raldewino Malett Waltero Luke Humfrido Wingfeild 
Wilielma Conyngſby Johanni Hynde Johanni Baldewyn 
Franciſco Mountford Thomæ Matſon & Chriſtoforo Jenny 
falutem. Sciatis quod cum Reverendiſhmus in Chrifto Pater 
as miſeratione divina tituli Sante Ceciliæ trans. Tibe- 

nim ſacro- ſanctæ Romanæ Eccleſize preſtiter Cardinalis Lega- 

tus 2 latere Archiepiſcopus Eborum Anglie Primas & Apoſto- 
Yew Sedis Legatus ac Cancellarius nofter pro bono pacis & 
quieto regimine Regni & ſubditorum noftrorum Angliz ac 
pro commodo & utilitate Rei- publicæ multipliciter occupatus 
cContinueque verſatus exiſtat, Conſiderantes pieque compa- 
cientes ejus in hac parte vigiliis, ſolicitudinibus, & laboribus 
Intollerabilibus quos inde patitur ſuffertqne Et ne hujuſmodi 
Infiniti tam mentis quam corporis labares vires ita (quod ab- 
At) extenuent, ne tam noſtris negotiis neceſſariis ſano firmo- 
que corpore vacare valeat ea qua ſolet ſumma diligentia Vo- 
lentes præterea complementum juſticiæ unicuique Subditorum 
noſtrorum fieri de fidelitatibus & eircumſpectionibus veſtris 
plenarie confidentes A ſſignavimus vos viginti decem & novem 
decem & octo decem & feptem ſexdecim — quatuor- 


of 
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of Common Law ; for when the Maſter of 
the Rolls faid, That as he was then in Chan 
cer he had Power to adjudge, as well ac- 
cording to Conſcience as Law; Juſtice Choke 
only anſwer'd him thus, in this Cafe you 

are Jndges according to the Courſe of 
Common Law; which is a plain Implication, 
that if the Cauſe then debated had been on 
the Equity-ſide of the Court, the Maſter 


decim treſdecim duodecim undecim decem novem octo 
feptem ſex quinque aut quatuor veſtrim ac vobis xiginti 
decem & novem decem & octo decem & aptem ende 
eim quindecim quatuordecim treſdeeim duodecim unde- 
cim decem novem octo ſeptem ſex quinque aut quatuor 
veftrim quibus quidem quatuor ad minus duos ex vobis 
vos prefati Johannes Tayler Rice Antoni Thoma Engle- 
feild Johannes Scot Rice Rogere Willielme Throkmarton 
Edwarde Rolande & Thoma eſſe volumus ſemper pote- 
ſtatem & auctoritat em tenore præſentium damus & concedi- 
mus ad omnes & ſingulas cauſas querelas & queremonias quo- 
rumcumque Subditorum noſtrorum coram. ngbis in Cancella- 
rin. noſtra prædicta pendentes motas & movend' & per 
ptæfatum Dominum Cancellarium vobis ſeu aliquibus vel ali- 
cui veſtrüm impoſitas & commiſſas, ac impoſterum de tem- 

in tempus imponend' & committend' audiend' exami- 
nand' & perſcrutand ac debito fine ſecundum allegata & pro- 
bata juxta ſanas diſcretiones veſtras diſcutiend' & finaliter de- 
terminand & plenariam executionem ſuperinde ſieri man- 
dand Et ideo vobis mandamus quod circa præmiſſa diligen- 
ter intendatis & ea fac' & exequamini cum effectu Damus au- 
tem tenore præſentium omnibus & ſingulis Officiariis Miniſtris 
& Subditis noſtris quorum intereſt in hac parte firmiter in man- 
datis quod vobis in præmiſſis omnibus & fingulis faciend' & 
exequend' intendentes ſint & obedientes in omnibus prout 
decet. In cujus, &c. T. R. apud Weſtm' zi die Junii. 

| of 


= 
of the Rolls might . Sinn Judgmene 
therein. 
18 Edw. IV. Fol. I 3. i, then Ma- 
ſter of the Rolls, ſate without the Chan- 
cellor in a Cauſe on the Equity-ſide of the 
Court; and declared that he could not give 
Judgment of the Lands for the Reaſons men- 
toned i in the Boo x. 
Statham s Abridgement Title H 3 | 
36 Hen. VI. Kirkeby, Clerk of the Rolls, 
| ſitting in Chancery with Zelverton, a Judge 
df the King's-Bench, in an equitable Caſe, 
delivered his Opinion, and it does not ap- 
pear that the Chancellor was preſent. 
Fitzberbert (4) in tranſcribing this Caſe 
from Statham hath committed two Errors; 
for he has miſtaken the Name of Willy for 
Kirkby, and has made Zelverton joint Clerk 
of the Rolls with the other: Whereas it ap- 
pears (e) that Zelverton was then a Judge 
of the King's-Bench. 
And in Statham and Fit zherbert 0 3 TI. 
tle Subpæna, there is the like Inſtance of 
 Kirkeby's ſitting on the Equity-ſide of the 
Court of Chancery, Anno 37 Hen. VI. with 


(ad) Fitz. Abr. Tir Sub pœna, pl. 19. (e) * Dugdale's 
Chronica Series Cancellar' &c, at the End of Oriziges Juridi- 
ciales, * = 0 Fitz. Abr, Tit' Subperna, * 21. 
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* 63 | 
Prle then alſo one of the Judges of 850 
King s Bench (g). | 
It is not to be expected, that a great ma- 
ny Inſtances of the Exerciſe of Juriſdiction; 
by the Maſter of the Rolls, ſhould be found 
in the Year Books, and Old Abridgments, 
becauſe the Reports of Caſes in Equity of 
thoſe Times are not many; and it is im- 
poſſible to produce any Proofs under this 
Head out of the Regiſter Books of the 
Court, becauſe there are no ſuch Books ex- 
tant before the 36% Year of King Hen. VIII. 
But it happens there is one Evidence re- 
maining of a ſuperiour Nature to any of 
theſe, which is, that Bills in Chancery have 
anciently been directed to the Maſter of the 
Rolls, praying Proceſs and Relief. Fox 
There are no Bills in Chancery found 
amongſt the Records higher than the Reign 
of King Hen. VI. and in the Bundles in the 
_ "Tower of that Reign, and of the Reign of 
Edward TV. Bills are now extant nn 
to the Maſter of the Rolls MES 
- The moſt ancient of thoſe Bills are in the 
Nature of Articles, upon which the Plain- 
tiff prays that the Defendant may be exa- 


(s) Dugdale's Chronica Series Cancellar &c. 64. 
F $497: + 4 : 2p A * . | 
mined 
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mined in the Chancery, either before the 
Chancellor, or the Maſter of Rolls, as his 
Bill happens to be directed to the one or 
the other; and the Defendant's Anſwer is 
ſometimes called his Coxfefron, and ſome- 
times his Examination. The firſt which I 
have been able to find is zd4nnp 14 Heu. VI. 
directed to the Biſhop of Bath, then Chan- 

cellor, and prays that the Defendant may be 
examined in * n 8 an dar 
him. 
27 Hen. VL is a Bill directed to che Na. 
| ker of the Rolls, which boncludes, © Theſe 
< be the Points. and Articles which John 
< Mathew Squier prayeth you that Robert 
i n may be cxemiged ꝰ ne you 

in Chancery. | 
There are Pur olber Aae of Bills 
directed to the Maſter of the Rolls, found 
of that Reign, beſides a Bill directed to the 


Earl of Salisbury Lord Chancellor, Which 


affords a Proof of the ſame kind; for there- 
in the Plaintiff ſets forth that be had been 
fore the Maſter of the Rolls for the ſame 


' Matter, and the Defendant uad ber en- 5 


mined thereupon. | 
In the Reign of Edo. IV. there arc by Foe 
ſeveral Bills directed to Kirkham then Ma- 
ſter 
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| Ker of the Rolls, praying Proceſs and Re- 
lief in the ſame Manner, as Bills directed 
to the Chancellor. And though 3 it muſt be 
admitted that Kirkham was ſometimes Keep- 
er of the Great Seal during that Reign, for 
ſhort” Spaces of Time upon the Removal 
or Abſence of a Lord Chancellor, amount- 
ing but to three Months in the whole; yet 
that can afford no real Objection againſt 
this Proof, that Bills were directed to him 
as Maſter 'of the Rolls: Becauſe it appears 
that when he had the Seal in his Hands the 
Bills are directed to him by the Stile of 
Keeper of the King's Great Seal, which pre- 


ſerves the Diſtinction between ſuch Bills as 


were directed to him in one Capacity, 

and ſuch as were directed to him in the 
other. f 
Beſides this, Stopinden wil Kirkby, who 
were ſucceſſively Maſters of the Rolls in 

the Time of King Hen. VI. during thoſe 
Years, of which the Bills remaining of that 
Reign directed to the Maſter of the Rolls 
appear to have been, never were Keepers of 
the Great Seal, and therefore no Doubt can 
ariſe as to them! in what Capacity ſuch Bills 
were e to them. 


I L : I will 
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I will mention but one Inſtance more, 
which is of a much later Time, and ſince 
a ſpecial Commiſſion had iſſued, but being 
of the ſame kind, 1 ſhall take Notice of i it 
in this Place. 

In one of the Bundles in the Tower in 
the Reign of King Hen. VIII. is a Croſs 
Bill directed to Crumuell Maſter of the 
Rolls, reciting an original Complaint to 
have been preſented to him concerning the 
fame Matter; and upon the Back thereof 
15 indorſed, Decretum eft per Thomam Crum- 
well Armigerum Magiſirum Rotulorum Re- 
gic, ſigned Thom Crumwell, The exact 
Time of filing this Bill doth not appear, 
but Crumwellwas made Maſter of the Rolls 
in the 26, and refigned his Office in the | 
2.8 Year of Hen. VIII. 

I have now done with the particular 1 
Rances of Juriſdiction exerciſed by the Ma- 
ſter of the Rolls in Equity before any ſpe- 
cial Commiſſion iſſued, and ſhall proceed 
to the fourth Point, which concerns a later 
Period of Time, and comprehends a Series 
of judicial Acts, done by 1 of the 
Rolls by virtue of their Office, after the 
iſſuing of ſuch Commiſſions, down to this 
| mee But here I deſire it id be obſerved, 

that 
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that all thoſe Acts will be Proofs under the 
preſent Head, for nothing is more certain 
in Law, than that repeated Acts done with- 


in Time of Memory, where the Commence- 


ment of the right doth not appear, are Evi- 
5 dence of a Preſcription. 


i. 


SECTION Iv. 


| That after ſpecial Commiſſions began to be 
ſued for hearing and determining Cauſes 

in the Abſence of the Chancellor, the 
Maſter of the Rolls exerciſed judicial 
Authority on the Equitys/ide of the Curt 
during the ſucceſſive Intermiſſions of ſueh 
Commiſſions, and likewiſe in all Times 
did judicial Atts, not warranted by thoſe 

Commiſſions, whilſt they were in Force. 


1. S to the Exerciſe of judicial Autho- 
rity by the Maſter of the Rolls 
during the ſucceſſive Intermiſſions of ſucli 
Commiſſions. | | 
The firſt Regiſter Book or Book of Mi- 
nutes of Orders made on the Equity-fide of 
the Court of Chancery is of Eaſter Term 


36 Hen. VII. and 1 July 33 Hen. VIII. Sir 
1 2 Robert 


tioned, vi. 1 May 36 Hen. VIII. which is 


1 1 
3 Robert Southwell was -made Maſter of the 
(% Rolls, the Lord Audley being then Lord 
Chancellor. The firſt Commiſſion for hear- - 
Ing Cauſes, that was. granted, whilſt Sir 
Robert Southwell was Maſter of the Rolls, | 
is dated 17 Octob. 36 Hen. VIII. But in the 
firſt Leaf of the Regiſter Book above-men- 


above hows Months before the iſſuing of that 
Commiſſion, theſe Words, Mr. Rotulorum, 
are entered in the Margin, at the Top of 
the Leaf, in the ſame Manner as the Stile 
of the Lord Chancellor, or Maſter of the 
Rolls, is enter'd to their reſpective Orders 
at this Day: After that there are enter'd, in 
that and ſome following Pages, ſeveral Or- 
ders as made by the Maſter of the Rolls, 
which are ſaid to be per Curiam. 
In the 34 Folio of that Book is enter'd in 

like Manner, at the Head of the Margin, 

Dominus Cancellarius, immediately after 

which follow ſeveral Orders as made by the 

Lord Chancellor. 
Alter the Demiſe of King Hen. VIII. 
(Which happened the 2615 of Jan. 1546.) 
there was no Commiſſion for hearing Cau- 


0) Rot. Pat. 33 Hen. VIII p. 1. 


ſes 


KEE. 
ſes until the fourth Year of the Reign of 
King Edw. VI. except a ſhort-livd Com- _ 
miſſion granted 18 Feb. 1 Edu. VI. by the 
Earl of Southampton then Lord Chancellor, 
without any Authority from the Protector 


and Council, for which Cauſe it was ſoon _ 


declared to be illegal; and the Chancellor 
was removed in June in the firſt Year of 
that Reign: During this Vacancy between 
the Time of that Commiſſion's being de- 
clared void, and the granting a new one, 
the Maſter of the Rolls acted judicially on 
the Equity-fide of the Court of Chancery, 
and made divers interlocutory Orders, and 
final Decrees, as appears by the Entries 
and Minutes of the Regiſter Books of that 
Time. | 
In the Book tern Mich. I Nas VL 
 Paſthe 2 Ed. VI. Fol. 155. In a Cauſe 
5 Gurind and Loadſman, the Bill is diſmiſſed 
by the Maſter of the Rolls. 
15 Funii 2 Edu. VI. Fol. 177. In a Cauſe 
Patrich contra Phillips, an Injunction is 
diſſolved, and the Matter remitted tothe 
Common Law by the Maſter of the 
Rolls. | 
Theſe two Ae are terte by way 
of * but there are many more of 
the 


. - 
the fame kind during this Interval, and 
there are alſo ſeveral other Entries, where- 
by it appears, that Decrees were ſigned by 
the Lord Chancellor and Maſter of the 

Rolls, as a Warrant for the Inrollment 

thereof, in the ſame Manner, as Decrees 
made by the Maſter of the Rolls are * 
at this Day. 

Fol. 188. In a Cauſe, Rowley & Barlow 
& alia, we find this Entry; ; Fit finalis 
diſmiſſio abſq;, die materie hic inter cos de- 
penden & adjudicat e quod predict. 47 3 
Habebunt tres libr pro ſuis cuſtag & eæxpens 
ſolvend per dict Quer prout per Record 
inde Manu Domini Cauc Anglie © Magi. 
firs Rotulorum conſign plenius apparet © 
traditur Magiſtro Croke errotuland, 
Ximo Feb. 3 Edw. VI. Inter Hanning. on 
& Lovelace. Fit finale decretum pro parte. 
diffi Quer prout patet per Record inde 
manu Domini Cancellar' & Magiſtri Roth- 

forum conſigu & traditur Magiftro Snow 
irrotuland; and fa in other Inſtances in 
that Book. 

There are alſo many Inftances i in thi ſame 
Book that the Maſter of the Rolls ligned 
the Entries of Orders made by himſelf, in 
the ſame anne as the Chancellor _ 

tr 


* 
the Entries of thoſe made by him; for which 
ſee the Folio mentioned in the Margin (0. 
During all this Time there was no ſpe- 
cial Commiſſion in being; and it is proper 
to obſerve, that the Commiſſion which paſ- 
ſed 4 Ed. VI. was upon the Oeccaſion of 
the Indiſpoſition of the Lord Rzch, and to 
continue only till the laſt Day of Noven- | 
ber then next following. 

13 Dec. 4 Edu VI. John Beaumont Was 
made Maſter of the Rolls, after which no 
Commiſſion for hearing Cauſes paſſed till 
the 26 of October following. But it ap- 
pears, that in Hilary Term 4 and 5 Edw. VI. 
and in Eaſter and Trinity Terms 5 Edw. VI. 
(4) which were long before the Commiſſion 
iſſued, he ſigned Entries of Orders in the 
Regiſter Book, in the ſame Manner as 5 the 
Lord Chancellor J. 


0 vide Regiſter Book ds Annis I, 2 & 3 Edu. 6, fol 108, 
I53, 155, 159, 173, 177, 178, 216, 229, 234, 245, 250, 
253, 270, 272, 274, 280, 286, 290, 1291, 293, 298, 303. 

Vide Regiſter Book de Annit 35 40 5 Edw. 6. fol. 65, 93, 
98, 104, 106, 110, 112, 118, 1195 122, 123, 124, 136, 
153, 155, 157, 1 59. 

(&) Vide Regiſter Book de Annmis 4 & 5 Edw. 6. * 
and 5. Feb. Folio not numbred. | 

(1) Vide Regiſter Book de Annis 5 e 6 Edu. 6. fol. 4, 10, 
18, 22, 27, 30, 32, 34, 36, 44, 46, 82, 83, 85, 87, 39, 
91, 93, 95, 96, 98, 100, 102, 103, 106, 5 

x 18 Junii 


227. 


1 

18 Junii 6 Edu. VI. Sir Robert Bowes 
was appointed Maſter of the Rolls, and 
tho? there was no ſpecial Commiſſion dur- 
ing his Time, yet I find him acting judi- 
_ cially, as his Predeceſſors had done, as _ 
pears by the Regiſter Book (). 

On the 6* of 7auly 1553, King Edu. VL 
dyed; and Sir Robert Bowes having ſurren- 
dred his Office ſoon after Queen Mary's Ac- 
ceſſion to the Crown, Sir Nicholas Hare 
was made Maſter of the Rolls by Patent, 
dated 18. Sept. 1 Mariæ, and during that 
whole Reign there was no ſpecial Commiſ- 
ſion granted for hearing Cauſes in the Ab- 
ſence of the Chancellor. But upon the 
Death of Gardiner Biſhop of Wincheſter 
and Lord Chancellor 2 & 3 Phil. S Mariz, 
there were two ſucceſſive Commiſſions for 
hearing and determining Cauſes during that 
ſhort Vacancy of the Office of Chancellor, 
Vis. one the fourteenth Day of Nevember, | 
- and the other the twenty ninth of Novem- 
ber, which continued but till the firſt Day 
of Janvary following, at which Time Ni- 
cholas Heath, Archbiſhop of Tor, was ap- 
pointed Lord Chancellor. 5 


(n) Vide Regiſter Book beginning ach, 6 Ed. 6, fol 59, 
N otwith- | 


I 

Notwithſtanding there was no ſpecial 
Commiſſions to hear Cauſes in the Abſence 
of the Chancellor, yet Sir Nicholas Hare 
(who was a Lawyer of great Reputation and 
frequently conſulted by the Judges in diffi- 
cult Queſtions of Law, as appears by Myers 
Reports) (u) during the whole Time he 
was Maſter of the Rolls acted judicially, 
and made a great many Orders and Decrees, 
as appears by all the Regiitsr Books of that 


Reign. 
F. Nov. 48 5 Phil. & Mariæ, Sir il. 


Nam Cordell was, from being Sollicitor Ge- 


neral, made Maſter of the Rolls; and, du- 
ring the ſhort Remnant of that Reign, there 
was no ſpecial Commiſſion paſſed : Nor in- 
, deed did Queen Elizabeth, who came to 
the Crown on the 17th of the ſame Month, 
grant any ſuch Commiſſion till near a Year 
after her Acceſſion, viz. 5. Nov. x Eliz. 
and yet we find Sir William Cordell exer- 
ciſing his judicial Power in Chancery du- 
ring all that Time, as appears by many En- 
tries in the Regiſter Book of Orders made 
Per Mandat Ma sri Rotulorum (o); and 


0 Dyer's Reports, 98, 124, 128, bis, 132, 133. 
GO Regiſter Book, Hill,. 1 Eliz. fol. 43» 36. 80. 
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in Zaſter Term 1 Eliz. divers Cauſes are 
ſet down to be heard before the Maſter of 


the Rolls , and ſo in the Trinity Term 


following, Orders made by the Maſter of 
the Rolls are frequent in that Book. 

The ſpecial Commiſſion that paſſed 5. No. 
vembris 1 Eliz. to Sir William Cordell and 
others, to hear and determine Cauſes in the 
| Abſence of Sir Nicholas Bacon, was ground- 
ed upon his Indiſpoſition, and by an expreſs 
Clauſe in it was to continue in Force but 
till the ſecond of December following ; and 
after that Day there was an Intermiſſion of 
any ſuch Commiſſion till 4. Feb. 5 Elix. 

Notwithſtanding which Want of a ſpecial 
Commiſſion, Sir Milliam Cordell ſtill exer- 
ciſed his judicial Authority in Cauſes in 
Equity, as his Predeceſſors had: done, as 
appears in a great many Folio's of the Regi- 
ſter Book of that Time, ſome whereof are 
mentioned in the Margin ( 2 | 

On the 40 of Feb. 5 Blix. a ſpecial Com- 

miſſion was granted to Sir William Cordell 


Maſter of the Rolls, two of the Judges, 


Oo Ibid. fol. 92, 108, 110, 123. Es 
() Regiſter Book de Anno 2 Eliz, fol, 60, 150, 161, 163, 
302. Regiſter Book de Anno 3 Eliz. fol. 40, 50, 181, 193. 
N Book de Anno 4 * F — fol. 66, 113, 203, 204. 


four 
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four Maſters in Chancery, and the Dean of 
St. Pauls, or any three of them; but upon 
ſearching the Regiſter Books I have not 
been able to find that the Judges or Dean of 
St. Paul's ever ſate, or acted by Virtue of 
that Commiſſion: Andyet the Maſter of the 
Rolls went on in the Exerciſe of his judici- 
al Authority, in the ſame Manner as he had 
done before any ſuch Commiſſion; ſome- 
times ſitting alone (7), and at other Times 
with all the Maſters in Chancery by turns, 
without Diſtinction, whether they were 
in the Commiſſion or not, as appears by the 
Regiſter Books of that Time, ſome of 
which Books, with the particular Folio? 85 
are mention'd in the Margin (. 

The Authority of this learned and expe- 
rienced Maſter of the Rolls, who continu- 


(7) Regiſter Book de Annis 4 & 5 Elis. fol. 337, 371, 373, 
379, 383, 384, 425. | 

Lib, de Annis 5 & 6 Elix. fol. 24, 76, 242, 478. 

Lib, de Annis 8 & 9 Elix. fol. 186, 200, 209, 417, 438. 
Lib. de Annis 13 & 14 Eliz. fol. 8, 28, 37, 50, 68, 78, 
86, 95, 99, 139, 157, 241, 268, 287, 291, 306, 326, 
336, 337, 366. 

Lib. de Annis 15 & 16 Elix. fol. 11, 17, 35, 81, 87, r, 
96, 97, 99, 118, 120, 177. | 
(s) Lib. de Annis ) & 8 Eliz, fol. 339, 342, 346, 350, 
351, 355» 360, 363, 366, 372, 373, 376, 378, 380, 383, 
4386, 390, 393, 396, 40I, 402, 406, 407, 409, 414, 418, 
24, 428, 429, n, 435» 444. 449» 451, 454, 458, 

2 
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ed in that Office above three and twenty 
Vears, is very great; and from this Beha- 
viour of his it is plain, he did not imagine 
that the Attendance of two Maſters, named 
in the Commiſſion, was neceſſary to make 
his Decrees effectual, or entitle them to In- 
rollment and Execution; nor was it thought 
to be ſo by Sir Nicholas Bacon or Sir Tho- 
mas Bromley, who ſucceſſiyely had the Gn: 
ſtody of the Seal in his Time. 
' There are two Memorandums in the Re- 
giſter Books during this Time of a particu- 
5 har Sort. It 1s enter d that upon Friday the 
14h Day of April 23 Eliz. Dr. Lewis, and 
others of the Maſters of the Chancery, fate | 
in Court, in the Abſence of the Lord Chan- 
cellor, and Maſter of the Rolls; and upon 
the Wedneſday following, there is an En- 
try of the ſame Nature; and upon thoſe 
Days divers Orders were made upon Mo- 
tions. The Cauſe.of the Maſters ſitting, 
appears by the Book to have been the Ab- 


ſence of the Lord Chancellor, and Maſter 


of the Rolls; the firſt of which might be 
occaſioned by his Attendance in the Star 
Chamber, both Wedneſdays and Fridays 
being always Star · Chamber Days; and the 


8 latter was W wept away by Sickneſs, 
FR for 


| 1 

for he died very ſoon afterwards. But by 
what Authority theſe Maſters fate does not 
appear, unleſs they imagined that the Com- 
miſſion which paſſed in 5 Elis continued 
in Force, notwithſtanding the Death of the 
Lord Keeper Bacon; and there is the grea- 
ter Reaſon to ſuppoſe that might be the 
Ground they went. upon, becauſe in that 
Commiſſion no determinate Time is men- 
tioned for its Continuance, nor any Quorum 
appointed, and therefore three Maſters 
might have fate by Virtue of it without any 
-other Commiſſioners. And how it came to 
paſs that Dr. Lewzs alone is taken Notice of 
in both thoſe Entries, without naming any 
other Maſter, when in all other Places i in 
the Books, where Maſters are mentioned to 
have fate, all their Names are entred, can- 
not be accounted for, unleſs it were becauſe 
he was inſerted in that Commiſſion. 
But whatever might be the Colour for 
theſe Proceedings, it is certain no Weight 
can be laid thereupon, to ſupport a Pretence 
of Juriſdiction in the Maſters; for they are 
not, repeated, and no Inference ſeems to fol- 


low from them but this, that ſince the Ma- 


ſters are then enter'd to have ſate as Judges 
in the Abſence of a Maſter of the Rolls 
(who 


1786 
(who appears to have acted all along with- 
out Regard to any Commiſſion) it is im- 
plied, that they could not have pretended 
to ſit as ſuch in his Preſence, any more than 
in that of the Chancellor, who is there men- 
tioned in the ſame Manner. | 

On the 30" of May 23 Eli. t) Sir 
Gilbert Gerrard an eminent Lawyer, who 
had been long Attorney General to Queen 
Elizabeth, was made Maſter of the Rolls; 
and during the Time he held that Office, all 
Manner of judicial Authority in the Court 
of Chancery was executed by him, by Vir- 
tue of his Office only, as the Regiſter Books 
do abundantly ſhew: The particular Refe- 
rences to ſome of which Rooks are inſerted 
in the Margin ſu). 

And in all the Regiſter Books from this 
Time, till about Michacimas Term 30 Eliæ. 
all manner of Buſineſs appears to have been 
tranſacted in the ſame Manner, there being 
frequent Inſtances of Orders upon Hearings 
. at the Rs and of Orders upon 


(t) Rot. Pat. p. T. 23 Eliz, 

(4) Lib. A. de Annis 23 e 24 Eliz. fol. Fg 13, 14, 18, 23, 
44. 03; 94, 101, T1, 153, 102; 178, 179, 180, 182, 203, 
237, 239, 279» 302, 349, 379, 386, 387, 417, 4120, 437, 
438, 484, 495, 496, 506, 518. 


a 
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Hearings ſigned by the Maſter of the Rolls, 
and of all Sorts of interlocutory. Orders; 
and Orders aſter Hearings made by the Ma- 
ſter of the Rolls, altho? there was then no 
ſpecial Commiſſion for hearing of Cauſes in 
the Abſence of the Chancellor ſubſiſting. 

Upon the Death of the Lord Chancellor 
Hatton, which happen d 20 Nov. 34 Elix. 
two Commiſſions paſſed, one to the then 
Lord Treaſurer and others for the Cuſtody 
and uſing of the Seal, the other to Sir Gil. 

bert Gerrard Maſter of the Rolls, ſeveral 
Judges, and Maſters in Chancery. This 
Commiſſion continued till the Great-Seal 
was delivered to Sir John Puctering, which 
was not till the 4 of June following (x); 
notwithſtanding which Sir Gilbert Gerrard 


cContinued to act judicially alone in ſeveral 


Inſtances during that Time, in the ſame 
Manner as he had done whalſt the Office of 
Chancellor was full, as appears by divers 
Orders and Decrees referred to in the Mar- 
gin (9). 

In the laſt Year of Sir Githert Gerrard's | 
Time, whilſt he languilhed of the Sickneſs, | 


(x). Rot. Claus 34 Eliz. Pars 117. | N 
(y) Lib, A. de Annis, 33 & 34 Eljz, fol. 216, 224, 234. 
273» on 646, 668, 675, © 1 
whereof 


80 
wheteof he died, there 425 a Commiſiof 
for hearing Cauſes in Chancery, bearing 
Teſt. 35 Eli. directed not to the Maſter of 
the Rolls, but to ſeveral Judges and Ma- 
ſters in Chancery, which was made expreſs- 
ly to determine when Sir Gilbert Gerrard 
ſhould return to the Execution of his Office 
in open Court, and is ſo full an Authority 
in ſupport of the judicial Power of the 
Maſter of the Rolls, that it ſhall be more 
particularly obſerved upon hereafter: 
10 April, 36 Eliz. Sir Thomas Egerton 
(whoſe Fame for all kinds of Ability, par- 
ticularly in the Court of Chancery, remains 
to this Day) was made Maſter of the Rolls; 
and during all the Time he continued in that 
Office, before he was made Lord Keeper 
(which was above two Years) he exerciſed 
a judicial Authority in the Court of Chan. 
cery, although there was no ſpecial Com- 
miſſion. 

And it appears be the Regiſter Books of 
that Time, that Orders upon hearing, and 
all other Orders were almoſt as frequently 
made by the Maſter of the Rolls, as by the 
then Lord Keeper Puckering ; which being 
ſo numerous, and lying within ſo narrow 
a Compaſs, it is ** unneceſſary to 
| trouble 
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trouble the Reader with particular Refe- 
TEfices. 

But via Sir Thomas: Egerton was aſh 
pointed Lord Keeper, and held the Office 
of Maſter of the Rolls at the ſame Time, 
in order to ſupply the Want of that Affi 
ſtance, which he would have had, if this 
Office had been in a different Perſon, he 


paſſed a Commiſſion for hearing of Cauſes: 


to ſome of the Judges, and Maſters in 
Chancery, which (as is very obſervable 
was made expreſsly to continue only, 
until another Perſon ſhould be appointed 
Maſter of the Rolls, and ſhould in open 
Court execute that which belonged to his 
Office. 

On the twenty fourth of March, 1602. 
King James the Firſt came to the Crown. 
Upon the 29. of July following, Sir The- 
mas Egerton was made Lord Chancellor, 
and created Baron Elliſinere; and though 
no ſpecial Commiſſion was granted by King 
James till the 26. of October, in the third 
Fear of his Reign, yet the Lord Brace, 
who was appointed Maſter of the Rolls 
the 18 of May in the firſt Year of that 
Reign (2), during all that Time went on 
(z) Rot. Par, pars 2. 1 Ja. 7. 


25 in 
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in the Steps of his Predeceſſors, and made 
Orders before, upon, and after Hearings, 
by virtue of his Office, as appears in the 
| Regiſter Books of that Time, the particular 
References to which are omitted for the 
Reaſon before mentioned in the Caſe of Sir 
Thomas Egerton. | 
During this Intermiſſion of Commiſſions 
an Irregularity happen'd in the Proceedings 
of the Court of Chancery, for which as no 
ground appears, ſo no reaſonable en 
can be given of it. 
In Tr rinity Term in the Doom. Year of 
King James, ' ſome Entries are found of 
Judges ſitting in Chancery, tho' no Com- 
miſſion was then in being authorizing them 
ſo to do. Whether they fate for the Chan- 
cellor, or Maſter of the Rolls, does not ap- 
pear by the Books, though it is moſt pro- 
bable it was for the latter, becauſe the Lord 
Bruce being a Scorch N obleman, and not 
yet converſant in the Law of England might 
moſt frequently want their Aſſiſtance; and 
he appears to have been often aſſiſted by 
one Judge ſitting with him, and alſo to have 
been very liberal in making Orders for re- 
ferring of Cauſes to other Perſons to hear 
and determine them finally. But if the Fa& 
| , WAS 


31 
was that they ſat for the Chancellor, yet it 
appears that the Maſter of the Rolls at that 
Time claimed the ſame Right, and acted in 
the ſame manner; for there is one Entry 
within the ſame Period of Time that three 
Maſters in Chancery fate and heard a Cauſe 
in the Abſence of the Maſter of the Rolls, 
who (as it is recited) could not attend the 
Hearing thereof by reaſon of Sickneſs, and 
therefore referred the ſame to be heard by | 
them. | 
© What it was that gave Riſe to this extra- 
ordinary Exerciſe of Juriſdiction, I will not 
pretend to gueſs: Thus much is certain, 
that it aroſe and continued but for one. 
Term, and no Attempt of this Nature has 
been made ſince. It is ſufficient to ſay, that 
whilſt I am endeavouring by Authorities in 
Law, as well as ancient Precedents, and a 
regular Series of Acts, to maintain a ftand- 
ing judicial Authority in the Court of Chan- 
cery, it is not to be expected from me to 
account for every irregular Exerciſe of Pow. 
er, which may have ſtarted up there, and 
vaniſhed almoſt as ſoon as it appeared. 
On the 17h Day of March, 14 Fac. I 

1616. Sir Francis Bacon was made Lord 
| Keeper, and though there was no ſpecial 
L 2 Commiſ- 


1 
Commiſſion * hearing Cauſes till che 3 
Day of May following, yet whoever will 
inſpe& the Regiſter Book of that ſhort Pe- 
riod, may eaſily find that Sir Julius Cz/ar; 
chen Maſter of the Rolls, acted judicially, 
during that Time, by virtue of his Office, 
and made many Orders. 

From this Time ſpecial Commiſſions to 
hear Cauſes, in the Abſence of the Chancel- 
lor, have been generally continued, till the 
Time of the late Lords Commiſſioners, and 
the Intermiſſions of them have been very 
ſhort, except one after my Lord Bacon, the 
other after my Lord Sommers parted with 
the Seal. 
My Lord Bacon reſigned the Scal the xſt 
of May, 19 Fac. I. and the ſame Day two 

— Commiſſions paſs'd, the one to the then 
Lord Treaſurer, Sir Julius Cæſar then Ma- 
ſter of the Rolls, and others for the Cuſto- 
dy and Uſing of the Seal; the other to Sir 

Julius Ceſar, and others, or any three of 
them, to hear and determine Cauſes. - 
The Office of Chancellor was kept vacant 

till the tenth Day of 7«ly following, du- 
ring which Time Sir Julius Cæſar acted 
judicially _— and made divers decretal 
and 
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and other Oriers References to ſome of 
which are inſerted in the Margin (a). 

My Lord Sommers parted with the Seal 
upon the 27 of April, 12 Will. III. and 
on the fourth of May following two Com- 
miſſions paſſed, one to the two Chief Juſti- 
ces and Chief Baron, for the Cuſtody and 
Uſing of the Seal, the other to Sir John 
Trevor, then Maſter of the Rolls, and o- 
ny or any three of them to hear Cauſes. = 

The Office of Chancellor was kept va- 

cant till the 20 of that Month, and in the 
mean Time Sir John Trevor ated judicial- 
ly alone, and made decretal and other Or- 
ders, ſome of which are likewiſe referred i 
to in the Margin (0). 


(a) Lib. A. Incipien” Term' Mich 1620. Term Paſch' 
19 Jac. 1621. | 
Sabbat 5 Maii Fol. 900. on Motion. 
Eodem die Fol. goo. Ditto. 
Vener' 11 Maul - Fol. 926. on Hearing. 
Merc' 9 Maii Fol. 927. Ditto, 
Eodem die Fol 929. on Petition. 
Vener' 11 Maii Fol. 929. Ditto. 
(5) Liber B. incipien de Term Mich de Anno 1699. 


11 Maii Fol. 287. upon Petition, 
18 Maii Fol. 199. upon Petition. 
14 Mali Fol. 292. upon Motion. 

14 Maii Fol, 294. upon Motion. 

11 Mai Fol. 290. -upon Heating. 


Joris 16 Maii, Lib, A, Fol. 35s, upon Hearing. 
| The 
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The other Intermiſſions of Commiſſions 
to hear Cauſes in the Abſence of the Chan- 
_ cellor during this Period were very ſhort, 
and as far as I have ſearched, I don't find 
any Actings of Maſters of the Rolls in 
them; butthe moſt material Enquiryduring 
this Period will fall under the next Head, 
which relates to the judicial Acts done by 
| Maſters of the Rolls by V irtue of their Of. 
fice whilſt ſuch Commiſſions were in force. 

II. The next Point in this Section under- 
taken to be proved is, that the Maſter of 
the Rolls in all Times, even whilſt ſpecial 
Commiſſions for hearing Cauſes in the Ab- 
ſence of the Chancellor were in Force, did 
judicial Acts not warranted by thoſe Com- 
miſſions. 

It has been already obſerved, that the 
firſt Regiſter Book in the Court of Chance. 
ry now extant, begins in Eaſter Term 
36 Hen. VIII, and therefore it is. impoſſible 
to produce any Entries before that Time. 
The firſt ſpecial Commiſſion which iſſued 

after this bears ef. 17. OF. in the ſame 
Lear, and was directed to the Maſter of the 
Rolls and ſome of the Maſters in Chancery 


or any two of them; and in the Entries in 


rhat — Book, after the Time of iſſu- 
ing 
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ing that Commiſſion, no mention is made 
whether the Orders were made by the Lord 
Chancellor, or Maſter of the Rolls, or 
Commiſſioners. 255 
The next Regiſter-Book bagias in Mi- 
theta Term 37 Heu. VIII. and then the 
Commiſſioners are ſometimes mention d, 
but the Stile of the Perſons who made the 
Orders in that Book is not conſtantly and 
regularly enter'd, ſo that it is uncertain by 
whom thoſe Orders were made, and it is 
obſervable, that in one Order there (c) en- 
ter d, without expreſſing by whom it was 
pronounced, it is recited that the Plaintiff 
and Defendant both came before the Maſter 
of the Rolls (without naming any other 
Perſon) and declared, that a final End was 
made of the Cauſe between them, and there- 
upon it was ordered, that a Sum of Money 
which had been brought into Court ſhould 
be re- delivered to the Plaintiff. 

The Commiſſion laſt mentioned a 
mined by the Death of King Hen. VIII. and 
the next which iſſued was the illegal one 
before taken Notice of, dated 18 Feb. 
1 Edw. VI. but this continued for a very 


(c) Regiter Book, 37 Hen, 8. fol. 20, Auſten con Fowle. 


| ſhort 


— me 


— 


137, 145, 151, 183, 184, 185, 203, 209. 
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Mort Time, and does not appear by the Re: 
| gifter Book to have been acted upon. 


The next Commiſſion iſſued 9 OH, | 

4 Edu. VI. upon Occaſion of the Indiſpofis 
tion of the Lord Chancellor Rich, and (by 

an expreſs Clauſe therein) continued bur 


5 ll the laft Day of November following. 


There were two other Commiſſions 10 
od i in this Reign, the one dated 26 Ocrob. 
and the other 21 Jan. 5 Edu. VI. directed 


to Beaumont Maſter of the Rolls, and others. 


After theſe Commiſſions took Place 1 
find that the Maſter of the Rolls alone ſigns 
the Entries of Orders in the Book as he did 
before the paſſing of thoſe Commiffions, 

which appears by the fevers) Folis's put in | 

the Margin A. | 
There are likewiſe in the fame Book * 
veral Orders for Diſmiſſion of Cauſes by 


the Mafter of the Rolls alone (e), and Or- 


ders for Cauſes to be heard by him and af 
the Rolls V. 


(4) Regiſter Book de Annis 5 & 6 Ed. 6. fol. 11, 113. 
Its, 118, 120, I2I, 123, 126, 127, 129, 1315 132, 137, 
127, 138, 139, 140, 142, 143, 146, 149, 150, 152, 153. 
154, 156, 157, 160, 162, 165, 167. 168, 169, OY 1775 
180, 185, 186, 191, 193. 196, 199, 202, 208. 

(e) Fol. 137, 152, 177. 

© 10, 13, 17, 18, 31, 34, 37, 126, 37, 135. 136, 


After 
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Aſter this there was no Commiſſion to 
hear Cauſes in the Abſence of the Chancel. 
lor till that of 5 Nov. 1 Elix. which paſſed 
by reaſon of the Indiſpoſition of Sir Nichd- 
{as Bacon, and by expreſs Clauſe therein 
determined upon the 20 of ene fob 

| lowing. | 2 
It is proper to obſerve in ali Place, — 
during the Continuance of the earlieſt Com- 
miſſions before mentioned, the Diſtinction 
between Orders made by the Chancellor and 
Maſter of the Rolls being oftentimes omit- 
ted, and ſome of thoſe Commiſſions: being 
of ſo ſhort Duration, very little Evidence 
could be expected within this Period: of 
Time, but in thoſe which follow the Inſtan- 
Ces, applicable to the preſent Point, are fre- 
quent. | 5 
The next Conni bears Date 4 Feb. 
5 Eliz. and was to the Maſter of the Rolls, 
ſome of the Judges and Maſters in Chan 
cery, and the Dean of St. Paul S, or K.. 
three of them. | 
I have already obſerved lads the Wine 
Diviſion of this Section, that I cannot find 
the Judges or Dean of St. Paul's ever acted 
by virtue of that Commiſſion, but Sir Wil- 
e * of the Rolls, went on 
M in 
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in the Exerciſe of his judicial Authority with- | 

-out Regard tothat Commiſſion, i in ſuch man- 
ner as is before- mentioned. This appears 
by great Variety of Inſtances in the Regiſter 
Books, ſeveral of which, with the particu- 
lar Folio c, are there inſerted 1 in the Mar- 
gin, to which the Reader is referred. ' - | 
The next-ſpecial Commiſſion for hearing 
of Cauſes in the Abſence of the Chancellor, 
in which the Maſter of the Rolls was in- 
ſerted, bore Teſt 26 Octob. 3 Jac. I. and 
Was made to the Maſter of the Rolls, and 
| ſome of the Judges and Maſters in Chance- 
ry, or any three of them, whereof the Ma- 
ſter of the Rolls or one of. the Judges to be 


0”: 


From this Time ſoch Coneaitions with 

a a Hrorum in the ſame manner have been 
generally continued, as hath been obſerved, 
and the Entries in the Regiſter Books have 
for the moſt Part been regularly made. 
When the Chancellor ſate and made Orders 
or Decrees his Name is uſually entred; ſo 
is that of the Maſter of the Rolls, only 
when he hath ſate alone; and it appears by 
all theſe Books that the Maſter of the Rolls 
from Time to Time did all manner of judi- 
cial Acts on the 7 of the Court 
. | 2 
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ſitting alone, without Maſters in Chancery, 
for doing which he could derive no Colour 
of Authority from thoſe Commiſſions. Of 
theſe Entries there are great N umbers, as as 
any one may find upon ſearch, but to avoid 
being tedious, I have felected ſome few In- 
| ſtances during the Time of every Maſter of 
the Rolls, from the Iſſuing the Commiſſion 

3 Zac. I. to this Day, the particular Refe- 
aw to which are inſerted i in the Mar- 


gin (g)- 


(2) Inftances in the. Time of 2 Brice, | Maſter of the 
Rolls. 
Lib. A. 1610. Anno 8 Jac. Regis i in n Michaoma Term, 
Fol. 97. upon Petition. 
Fol. 140. Dio. <;: 
Fol. 269. upon Motion, 
Fol. 326, Ditto. 
Fol. 300. upon Hearing. 
Fol. 425. Ditto. 
Inſtances in the Time of Sir Edward Phillips. 3 
Lib. A. ut ſupra ſcilicet Termino Paſ. 1611. 9 Jac Res 
Fol. 703. upon Motion. 
Fol. 721. Ditto. 
Fol. 733. upon Hearing. 
Fol. 746. Ditto. 3 „ oe 
Fol. 802. upon Petition. „ 
Fol. 867. Ditto. 
Inſtances in the Time of Sir Julius Ceſar. 
Lib. A. incipiens Termino Mich, 1621, 
Fol. 660. upon Motion, | — 
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Fol. G62. Ditto. 


Fol. 687. upon Heuing. : : oo 7 
3 M 2ͤĩ²⁴ͤvf 


_— 
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: "Theſe are Inftances of Acts done by Ma. 
ger of the Rolls in the Exerciſe of the or- 
nary Powers of the Court of Chancery; 
the this Judicial TY of the Mafter of the 


kel 765. Ditto. 
. Fol. 823. 2 Petition. - 
Fol. 833. Ditto. | 
Inſtances in ie Time of Sir Dudley Diggs. 
Lib. B. 1636! 12 Car; Regis, ſcilicet Term” Hill. 3 
mas Term being adſourned by Reaſon of the Plague) 
Fol. 37. upon Motion, 
Fol. 38. Ditto. 
Fol. 197. upon Hearing. 
Fol. 215, Ditto. 
Fol. 274. upoh Petition. 
Fol. 316. Ditto. 
Inftances in the Time of Sir Charles Caſar. 
Lib. B. 1639. ſcilicet 15 Car. Regis. 
Fol. 12. upon Petition. 
Fol. 26. Ditto. 
Fol. 25. upon Hearing. 
Fol. 32. Ditto. 
Fol. 62. upon Motion. 
Fol. 62. Ditto. | 
Inftances in the Time of the Lord Culpepper. 
Lib. A. incipiens Term Mich' 1659. & deſtinens in Term 
Trin. 1660. 
Fol. 273. upon Motion. 
Fol. 274. Ditto. ä | 
Fol. 280, upon Hearing.. | 8 
Fol. 301. Ditto. _ | 5 
Fol. 185. upon Petition. Lib. B. 
Fol. 416. Ditto. Lib. B. 


— — 


Inſtances in the Time of Sir Harbottle Grimſton; . R 


Rolls 


* B. 9 Term. Mich, 1669, 


5 


1 
* 
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Rolls alone was not confined to them, but 
extended itſelf to extraordinary Powers giv- 
en to that Court by Act of Parliament, un- 
leſs in Caſes where ſuch Powers _ave been 
given perſonally to the Chancellor. 


Fol. 79. n Motion. | 
- Fol-487. Ditto.” 
Fol. 482. upon Petition. 
5 Fol. 484. Ditto. $18 
For 483. upon Hearing, 
ol. 485. Ditto. | 
Inftances in the Time of Sir John Churchil, 
Lib, B. incipiens Term. Mich. 1684. . 
Fol. 213. upon Hearing. 
"Put no. Da © 
Fol. 243. upon Petition. 
Fol. x64. Deo. 
Fol. 244, upon Motion. 
ii 7 
Inſtances in the Time of Mr. Powle. 
Lib. B. incipiens Term. Mich, 16% 
Fol. 59. upon Petition, 
Fol. 68. Ditto. 3 
Fol. 62. upon Motion. 
Fol. 65. Ditto. 
Fol. 94. upon Hearing, 
Fol 118. Ditto, 2 
| Inftances in the Time of Sir 3505 Trevor. 
5 Ib. B. incipiens Term. Mich. 1703. | 
Fol. 111. upon Hearing. | 
Fol. 161. Ditto, 
Fol, 139. upon Motion. | 
Fol. 153, Ditto. Von 
Fol. 139. upon Petition; | 
Fol. 145. Nitto, | * 
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By the Statute: of 7 Aung, cap. 19. enti 5 
ied. An Act to enable Infants who are 
ſeized or poſſeſſed of Eſtates: in Fee, in 
Truſt, or by-way of Mortgage, to male (un. 
veyances of ſuch Eſtates; it is provided, 
that it ſhould be lawful for Tuch Infants by 


the Direction of the High Court of Chan- 


cery, or the Court of Exchequer, ſignify*d by 


an Order made upon hearing all Parties con- 


cerned, on the Petition of the Perſon enti- 


tled to ſuch Conveyance, to convey and af- 
ſure ſuch Eſtates in ſuch manner as the 
Court of Chancery or Court of Exchequer 
Thould direct, and ſuch Conveyance is made 
good in Law by that AQ. | 

Here I muſt obſerve, that the Ligiſlators 
could not be ignorant that Applications to 


the Court of Ghancery by Petition were 


uſually made as well to the Maſter of the 
| Rolls as to the Lord Chancellor, and ac- 
cordingly the Practice has been, with re- 
lation to this Act; for ever ſince the mak-._ 


ing of it, in the Time of the late, as well as 


preſent Maſter of the Rolls, many Petitions 
grounded thereupon have been preferred to 
the Maſter of the Rolls, and Orders made 
by him alone, and ny executed 

** to ſuch Orders. 


11 
Aſter this Act had been thus underſtood 
and put in Practice, a Clauſe was inſerted 
in the Act for prolonging tlie Times for 
hearing and determining Claims' before the 
Truſtees of the Eſtates of the late South- 
Sea Directors, Sc. 8 Georgii, cap. 23. where- 
by thoſe Truſtees are impowered to convey 
ſuch Eſtates as the late Directors had in 
Truſt for Infants, Lunaticks, Sc. and to 
pay all the truſt Monies which they had re- 
ceived to ſuch Perſons and for ſuch Purpo- 
ſes, as upon Examination of the Matter had, 
upon' a Petition to be preferred by or on 
Behalf of ſuch Ceftuy que Truſts to the High 
Court of Chancery, ſhould be approved and 
directed, and the Truſtees are indemnified 

for ſo doing, 1 

This Clauſe hath been always underſtood 
as the laſt mentioned Act was, and ſeveral 
Applications have been by Petition to the 
Maſter of the Rolls, and Orders by him 
made, and thoſe Orders obey'd and execut- 
ed, as well by the Truſtees of the late Di- 
rectors Eſtates, as other Perſons Concerned. 
Theſe are Matters ſo well known to the 
Practicers of the Court in general, that 1 
ſhall not need to give particular Inſtances. 


It 


| I 
It may not be improper in this Place to 
acquaint the Reader with the Nature of that 
Sort of Application to the Court of Chan- 
cery which is made by Petition, and when 
ſuch Application began. | 
The Chancery, as hath been Streak is 
always open as to iſſuing of Writs and equi- 
table Proceedings, and wherever the Lord 
Chancellor or Maſter of the Rolls is, Acts 
of Court may be done by either of them. 
Upon this known Courſe or Law of the 
Court, the Chancellors, ever ſince the 239 
| Year of Queen Elizabeth, have in any 
Place they thought fit, and without the So- 
lemnity of holding a Court as at other Times, 
received Petitions directed to them, and 
made Orders thereupon. At that Time it 
was that Petitions began to be preferred to 


the then Lord Chancellor, upon which Or- 


ders were made; and immediately after- 
wards Applications of the ſame kind were 
made to Sir Gilbert Gerrard, then Maſter 
of the Rolls (in whoſe Time, as hath been 

obſerved, there never was any ſpecial Com- 
miſſion to hear Cauſes in the Abſence of the 
Chancellor, wherein the Maſter of the Rolls 
was inſerted) and he made Orders upon 
them. This appears by the Regiſter Book 
. „„ 
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30 and 31 Elix. and the ſubſequent Books 
of that Office ſhew this — of Proceed - 
ing hath continued ever ſince; and no Chan- 
cellor ever took upon him to reſtrain the 


Right of the Suitor to apply by Petition to 


the Maſter of the Rolls, otherwiſe than by 
5 general Orders of the Court, which com- 
prehended Petitions to himſelf under the 


ſame Reſtrictions. 


Upon Applications of this kind, the Ma- 


ſter of the Rolls makes Orders for admitting 


Parties in a Cauſe to ſue or defend in forma 


PHPauperis, an Act, which can only be done 
by the Court, or a Judge of the Court, and 
ſo the Uſage i is in all the other Courts at 
Weſtminſter. This appears as early as any 
Orders upon Petitions are entered, ( and 
has continued to be practiſed ever ſince. 

If Attendances are ordered upon Petitions, 


neither the Lord Chancellor, nor Maſter of 


the Rolls hath Maſters in Chancery ſitting 
with him, when he makes Orders upon thoſe 
Attendances The Orders then made by the 
Maſter of the Rolls, as well as by the Lord 
Chancellor are generally of the ſame kind 
wa Orders _ n Motions, ſome in- 


0 Regiſter l Book de Aut 23 & 24 Eliz, fol. 392. 
N terlocutory 
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terlocutory, others to inforce or carry on 
Decrees, and very often to pay Money out 
of Court, brought in purſuant to decretal 
or other Orders. Upon ſuch Petitions the 
Maſters of the Rolls ſitting alone have fre- 

quently made Orders for rectifying the Mi- 
nutes of Decrees, tho! at the making of De- 
crees two Maſters fate with them, and no 
one ever doubted of their Power to do this. 
But further, as the Chancellor and Maſter 
of the Rolls make Orders upon Petitions in 
any Place they happen to be in, ſo are there 
other Inſtances of judicial Authority exer- 
Ciſed by them in the like Manner. 
Guardians, to defend Suits for Infants, 
are admitted by the Maſter of the Rolls in 
his Chamber, or wherever he is, without a 
ſolemn holding of the Court for that pur. 
poſe. and the Orders, for ſuch Admittances, 
are drawn up in the ſame Form with Orders 
made by the Lord Chancellor, upon the like 
Occaſion, only inſerting the Stile of the 
Maſter of the Rolls inſtead of that of the 
Chancellor. | 
| Cauſes brought before the Court by Cow 
ſent of Parties, are alſo heard by the Maſter 
of the Rolls, ſitting alone, wherever he 
thinks fit, * which he makes Decrees; 
and 
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and it is no Objection to this Proof of the 
Maſter of the Rolls's exerciſing a judicial 
Authority by Virtue of his Office, that theſe 
are Cauſes by Conſent: For tho? the Parties 
bring their Cauſes to hearing by Conſent, 
yet at the hearing of them they are contend- 
ing Parties, and are ſometimes as adverſary as 
in any Cauſes whatſoever; and Appeals 
from Decrees made by Maſters of the Rolls 
in this manner, have been brought before the 
Chancellor: 80 that there is not the leaſt 
Difference between Cauſes by Conſent, as 
they are called, and ſuch as are ſet down i in 
the Paper of Cauſes, but that Defendants in 
thoſe Cauſes appear Gratis without being 
ſerved with a Subpœna to hear Judgment, 

whereas, in Cauſes put into the Paper, they 
ordinarily do not, tho? even in theſe Cauſes 
they ſometimes do. 

It is obſervable that anſwering Peritjons: | 
and hearing Parties attending thereupon, ad- 
mitting Guardians, and hearing Cauſes by 
Conſent, is never practiſed, nor was thought | 
of being ſo, by Judges or Maſters in Chan- 
cery, by Virtue of ſpecial Commiſſions, 
but only the Lord Chancellor or Maſter of 
-. Wie: Rolls, in whom the Authority of the 

Court i is inherent, and between whom there 
. "> "oi 
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is a Diviſi on of the Buſineſs of the Court. 
In early Times indeed we do not find any 
Rated Diviſion between theſe two Judges of 
the Court; but the Suitors might apply to 

the one or the other of them for Juſtice, as 

they thought fir, as hath been already ſhewn. 

In the 40h Year of Queen Eligabeth, there 

was but one Regiſter to attend the Court, 
and he was intituled but to a ſmall Reward 
for his Skill and Labour, if we believe 
the before-mentioned Preſentment of Fees - 

40 Ekz. wherein under the Head of the 

Regiſter's Fees is this Entry as the Words 

of the Jury, The drawing and entring all 

Orders, Decrees and Difmiſſions granted 

in open Court, or by the Lord Keeper or 

Maſter of the Rolls, or by the Aſſent of the 
Parties or their Attornies, the Party for 

whoſe Benefit the ſame was moved, was 

wont to pay, as far as we can be informed, 

12 d. and ſometimes 25. but never above 3 8. 

There is ground to believe that, about 
the Year 1618. four Deputy Regiſters were 

appointed); for in the Ordinances publiſhed 

in open Court by the Lord Bacon, then 


Lord Chancellor, 29 Jan. 1618. the ſecond 
Table of them begins with this Order, The 


Regiſters are to be ſworn that bave been 
% * | 
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lately ordained 5 Two of theſe four De- 
puty Regiſters have been allotted to attend 
on the Lord Chancellor, and the other two 
on the Maſter of the Rolls; and from hence 
we may date the ſtated Diviſion of the Bu- | 
ſineſs of the Court. 147 | 

By a Patent paſſed 17 Junii 11 Car. I. 
for incorporating the ſix Clerks, it appears 
that the ſix Clerks are to preſent their 
Clients Cauſes, ready for hearing, to the 
Lord Chancellor, and alſo to the Maſter of 
the Rolls, to be ſet down for hearing by the 
Lord Chancellor, and Maſter of the Rolls 
reſpectively: And altho a ſpecial Commiſ- 
ſion for hearing of Cauſes in the Abſence of 
the Lord Chancellor was at that Time ſub- 
ſiſting, yet no Notice is taken in that Pa- 
tent, of any Cauſes to be heard before the 
Commiſſioners. I ſuppoſe they then heard, 
as they have conſtantly ſince, Cauſes ſet 
down in the Lord Chancellor's Paper, or 
in the Maſter of the Rolls's Paper indiffe- 
rently, and as they were deſired to fit for 
the one or the other: And here it is proper 
to obſerve, that conſtant Uſage hath furniſh- 
ed the Chancellor, and Maſter of the Rolls, 


(5) MS. in the late Lord Somers's Library. Note in the 
printed Rules of Lord Bacon, this is falſe printed. 
| reſpe- 
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reſpectively with proper Officers for their 
Accommodation, or Attendance upon them, 
in doing the Buſineſs of the Court. As the 
Lord Chancellor hath two Regiſters to at- 
tend upon him, and draw up his Orders and 
Decrees, ſo hath the Maſter of the Rolls. 
The Chancellor and Maſter of the Rolls 
have each of them their Secretaries, and o- 
ther Officers conſtantly attending upon 
them; and the Warden of the Fleet deputes 
à Tipſtaff to attend the Maſter of the Rolls, 
as he doth another to attend the Chancellor, 


for the taking into Cuſtody ſuch Perſons, as 


ſhall happen to be committed to the Fleet- i 
Priſon by either of them. 
All theſe Officers are of ancient Appoint- 
ment, and have ſtated Fees, nor doth any 
one know When their Attendance, either up- 
on the Chancellor, or Maſter of the Rolls, 
firſt began. : 
Different Times 1 tikiewife been, by 
long Uſage, appointed for the Tudicature of 
the Lord Chancellor, and of the Maſter of 
the Rolls, at which they reſpectively ſit, as 
it were by Turns; and from this Diviſion 
of the equitable Buſineſs of the Court, and 
Allottment of different Times for that Pur- 
_ the Chancellor receives a fixed and 
| certain 
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certain Aſſiſtance from the Maſter of the 
Rolls. 8 
The reſpective Judicatures of the Chan- 


tion, and Maſter of the Rolls, have alſo. 


been exerciſed at different Places. The 


Chancellor ſits at Veſiminſter and his own 
Houſe. The Maſter of the Rolls ſits alſo 


at his own Houſe, or in his Chapel at the 
Rolls, as appears by ſome of the earlieſt 


Books in the Regiſter” s Office , in which 


Chapel there is, and conſtantly hath been, 


a fixed Court for that purpoſe. - And here I 


cannot but take Notice, that all this Provi- 
ſion, which Uſage hath made, of Officers 
for the Maſter of the Rolls, a Place for 


holding the Court, and of Times for ſo do- 


ing, muſt appear moſt ridiculous, if he hath 
no judicial Authority belonging to his Of 
fice, but derives it only from a ſpecial Com- 
miſſion, which gives him no Power Soom, 
and hath not always exiſted. 


09 Fide Regiſter-Book, Anno 37 Hen, 8. fol. 253. 


Vide Regiſter-Book, I, 2 & 3 Ed. 6. fol. 38, 175, 230, 
* 


C94» 90+ JO. 
- Vide Regiſter- Book, 3, 4 5 Ed. 6, fol. 102, 110, 170, 
273, 275. 283. 
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N cb ſehfitnini there are theſe ordinary 
ſtated Times, and Places, for the ſitting of 
the Lord Chancellor, and of the Maſt. of - 
the Rolls, yet it is certain the Court of 
Chancery may be held, or Acts of Court 
done by the Chancellor, or Maſter of the 
Rolls, when, and whereſvever they happen 
to be, with this Difference only, that if they 
are together, the Court is held by the Lord 


Chancellor only, and he is then the ſole 


Judg A 
Ihe Maſter of the Rolls doth all AQs of 
judicial Power, when, and wherefoever he 

in his Diſcretion thinks fit, even as to the 
making of Decrees; of which there is an 
Example in the Caſe of Sir Harbottle Grim- 
fton, who, as ſoon as his Buſineſs was over, 
uſed, tho? the Seals were not at an End, to 
go to his Seat at Gorhamburynear St. Albancs 
where he ſometimes N Cauſes and Peti- 
tions. 
Sir John Tre vor . his Jodicature 
in the ſame Manger in a very remarkable 
"Inltance. ..- . 
21 Maii 12 Anne Rebe, in a Cauſe 
inter Hannes & Waugh. Upon a Com- 
plaint of Dr. Waugh, now Lord Biſhop of 


Carl Ne, that the Plaintiff i in that Cauſe, 
who 


who was his Ward, (the Daughter of Sir 
Edward Hannes) was taken from him, and 
married without his Knowledge, Sir John 
Trevor ordered the Parties to attend him at- 
his Houſe at Kuight'e-bridge the next Day, 
which they accordingly: did; and there he 
made an Order for taking into Cuſtody ſe- 
veral Perſons for their Contempt. of the 
Court, Mr. n en him as 
Regiſter ; | 
But that the Maſter of the Rolls bach a a 
r Authority, in the Court of Chan- 
cery, belonging to his Office, there is ſtill 
behind a Proof of an extenſive kind. | 
.- The Judges in all Courts have Power to 
make general Orders for regulating the Pra- 
Aice, or directing the Behaviour of Officers 
of the reſpective Courts; and thoſe, who 
have fate in Chancery, have found more 
frequent Occaſion for exerting this Power, 
by | Reaſon of the great Variety, and Mul- 
 tiplicity of the Buſineſs of that Court, than 
bother Judges. General Orders in Chancery 
have been made, and publiſhed, from Time 
to Time, and are diſtinguiſhed by having 
Ordo Curiæ written in the Margin of them. 
As the Chancellors have made many of thoſe 
| Orders, ſo have the Maſters of the Rolls, 


0 which | 
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which have been drawn up by the Regiſters, 
and publiſhed in the fame Manner. Seve- 
ral Orders of this kind have alſo been made 


by the Chancellor, and Maſter of the Rolls 
in Conjunction. 
I have already mit al 4— 
greed upon by the Lord Keeper Pucker ing, 
and Sir Thomas Egerton Maſter of the 
Rolls, in April 1596; which, if the Death 
of the then Lord Keeper had not prevented 
it, would doubtleſs have been publiſhed as 
the Ordinances, or Orders of both thoſe - 
great Men. 
Since. that Time the Reader will find a 
great many general Orders made by the Ma- 
ſter of the Rolls, ſometimes alone, and 
ſometimes in Conjunction with the Chan- 
cellor, if he will give himſelf the Trouble 
to look into the Books of the printed Rules 
of that Court; or if he will go no farther 
than a Book ſtiled Ordines Cancellarie prin- 
ted in 1712, he will have abundant Satisfa- 
&tion in. this Particular. 
Before I conclude this Section, it is requi- 
ſite I ſhould take Notice of ſome Citations, 
. which: have been, or may be urged againſt 
the _— 1 of the Maſter of the 
| Rolls, 


FF : 
Rolls, as it hath been laid down, and prov- 


23 


ed in this, and the preceding Sections. 
In the Book, intituled Certain Ob ſerva- 
tion concerning the Office of the | Lord 
Chancellor, ſaid to be compoſed by my 
Lord Elleſmere, but not really ſo (for it is 

a Treatiſe full of Miſtakes, and by the Con- 
cluſion appears to be wrote by ſome other 
Perſon) pag. 37, it is ſaid, the Judge in this - 
Court is the . Chance li only. 

This Aſſertion is in ſome Senſe true, foo, 

. as hath been obſerved, he is ſupreme Judge 
and there is no other Judge i in that Court co- 
ordinate with him, and accordingly, when 
he ſits in Court, or performs any judicial Act, 
he is ſole Judge; and that this muſt be the 
Meaning of the Author, whoever he was, 
appears from Page 36, for there he ſays, tho? 
in very looſe inaccurate Words —— _ 

« The Maſter of the Rolls, at this Day, 
„is the Keeper of all Records, Judgments, 
and Sentences, given in the Chancery. 
_ « Beſides that, in the Abſence of the Chan- 

« cellor he doth both hear and decree, &c. 
& as well in the Court as in the Chapel of 
« the Rolls: Howbeit the Decrees made by 
© him are enter'd either per Curiam or per 


„ Cancellar.. And further he hath much 
| 02 Preemi- 
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; e Preeminence, and divers Prerogatives, by 
« Statutes, Commiſſion, and Preſcription. 
Sir Edward Coke, in his fourth Inſtitutes, 
Gig: The Court of Chancery, pag. 84. ſays, 
Ihe Lord Chancellor is ſole Judge, both 
tf . | in this Court of Equity, and in the Court 
1 concerning the Common Lawꝰ. But, to 
make him alſo conſiſtent with himſelf, he 
muſt be underſtood in the ſame Senſe with 
the laſt mention'd Author; for in that very 
Chapter pag. 97. he ſays, © the Maſter of 
„ the Rolls hath z pure oſficii the Gift of 
| x < the Offices of ſix Clerks in the Chancery. 
| | “In the Abſence of the Lord Chancellor he 
5 c heareth Cauſes and giveth Orders. 
Ihe ſame learned Perſon in the Preface to 
his third Book of Reports ſays, © I pray 
< thee beware of Chronicle Law reported 
« in our Annals, for that will undoubtedly 
lead thee into Error? Afﬀter this he men- 
tions ſeveral Things relating to the Law, 
taken out 'of Hiſtory or Chronicles, and 
then ſays, © by the Way, I could not but 
“ {mile when J read in {ſome of them, that 
“ when Cardinal Woolſey at the laſt percei- 
% ved untrue Surmiſes, and feigned Com- 
- © plaints, for the moſt Part of ſuch poor 
1-6 2 as laded him with kk 
| | ve e 


[ww] 
* he then waxed weary of hearing their 
. Cavſes, and ordained by the King's Com- 
c miſſion divers Under-Courts to hear 
% Complaints, by Bill of poor People; the 


A 


one was kept in the //hite-hall; the other 
before the King's Almoner Dr. Stokeſley, 


a Man that had more Learning, than 


& Diſcretion to be a Judge; the Third was 
„ kept in the Lord Treaſurer's Chamber, 
cc befide the Star-Chamber; and the Fourth 
„ at the Rolls in the Aſeehn bott. Theſe 
Courts were greatly haunted for a Time, 
but at the laſt the People perceived that 
“ much Delay was uſed in theſe Courts, 
< and few Matters ended, and, when they 


Vere ended, they bound no Man by the 
Law; then every Man was weary of 


them, and reſorted to the Common Law; 
but traffent fabrilia Fabri, —— 

And ſo he carries on his Cenſure of thoſe 
Writer s, for not keeping themſelves within 
their proper Element. This extraordinary 
Paſſage is taken Word for Word out of 
Hall's Chronicle of King Hen. VIII. fol. 59. 
a Book of no great Fame, and yet ſome 
' Perſons have laid a Weight on this Piece of 
Chronicle Law, and have thought my Lord 
Coke had given his oy againſt the Ju- 
riſdiction 
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ritdiction of che Maſter of the Rolls, at 
leaſt againſt the Exerciſe of it at the Rolls. 
In the before- cited Manuſeript ſaid to be 
Sir Robert Cotton's, it is ſaid, © He (vig. 
„ the Maſter of the Rolls) in our Books of 
« Reports is named Maſter of the Rolls,” 
and then are mentioned the Caſes I have be- 
fore- cited out of the Year-Book of Edw. IV. 
And afterwards it is ſaid, “ by theſe Caſes 
« it doth appear, that the Maſter of the 
„ Rolls is an Aſſiſtant unto the Chancellor, 
« for Matters of the Common Law, and al- 
& fo /edente Curia, in the Chancellor's Ab- 
„ ſence, he doth hear Cauſes and make Or- 
& ders in Matters of Equity.” Crompron's 
Courts, fol. 41. . But I do not fee by 
« what Authority the Maſter of the Rolls 
& doth fit, and determine Cauſes in the 
& Chapel of the Rolls, as of late Years hath 
“ been uſed; unleſs peradventure he be au- 
« thorized thereunto by a ſpecial Commiſ- 
ec ſion under the Great-Seal, the firſt where- 
& of was brought in by Cardinal V. oolſey ”. 
Coke to the Reader before his third Part, 
R 
It appears by this Quotation, that the 
Writer of this MS. thought the Mafter of 
the Rolls had judicial * both in 
Law 


-- Þ Bal ] 
Law and Equity, but that the Exerciſe 
thereof was confined to ſome Place, where 


the Lord Chancellor uſually ſits, which 1 


ſuppoſe is meant by theſe Words, ſedente 
Curia in theChancellor's Abſence; and there- 
fore he queſtions the Authority of the Ma- 
fer of the Rolls only when he is fitting at 
the Rolls; but this Imagination of confining 
his Judicature in Point of Phce he plainly 
founds upon that Paſſage, in the Preface to 


my Lord Coke's third Book of Reports, cited 


by him, without having duly conſidered in 
what Manner it is there delivered, or per- 
haps knowing that the Writer of that Pre- 
face had it out of Hall's Chronicle. But 


how little Foundation there is for ſuch an 
Imagination, by this Time I Ein the 
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That the bedr have Fe Tine to 
Time carried judicial Acts of the Maſters 
- of the Rolls, done by Virtue of their Of 

ce, into Kannste by the Great-Seal; 

grounded judicial Acts of itheir : own upon 
ſuch Acts of the Maſiers of the Rolls; 

and in — affirmed the V. 4 
Spe eee 


— — 
* 


LY 


5 8 to carrying Judicial Acts of the | 
| Maſter of the me — — i 
on by the Great-Seal.” o fir fun 9281 
Ihe Juriſdiction: of; the Conte: of Chan- 

whey on tlie Equity-ſide, is compulſory on- 
ly by Proceſs grounded on Contempts, and 
it is the general Rule that no one can be in 
Contempt but to the Great-Seal: It is plain 
therefore, that no Juriſdiction in that Court, 
either ſupreme or ſubordinate, could have | 
ſubſiſted, or which is all one, it muſt have 
been abſolutely precarious, if the Great-Seal 
had not compelld a Submiſſion to it. But 
this was never wanting to any judicial Act 
of the Maſter of the Rolls done by Virtue 


of his Office i in any Time whatſoever. In- 
| terlocutory 
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teclocutory and other Orders made by the 
Maſter of the Rolls on Petitions, either 
with or without an Attendatice of the Par. 
ties, have always been enforced by Writs of 
Execution ſealed by the Chancellor for that 
- Purpoſe, the ſtanding Form of which the 
Reader may ſee in the Margin , and 
from fm he will be the better enabled 
to judge, whether ſuch Orders of the Ma» 
ſter of the Rolls be, or be not allowed to ws 
Acts of the Court of Chancery. 

This Form, as to every Thing but recit- 


ing the particular Order, is common to all 


Writs of Execution of interlocutory Orders 
made either by the Chancellor, or Maſter 
of the Rolls, and for ought I know is as 


0 2 Kc. A. B. Salutem cum quidam ordo co- 
ram nobis in Curia Cancellariæ noſtræ nuper fa” & rede 
extiterit in hæc verba ſeilicet Martis viceſtmo ſecundo die 

Maii Anno Regni Georgii Regis octavo inter A. B. Quer' & 
C. D. Defend' Upon the Defindant's humble Petition this Day 
preferr d to the Right Honourable the Maſter of the Rolls, for the 
Nea ſons therein contained, ir is ordered, That, &e. Tibi igitur 
præfait A. B. firmiter Injungendo præcipimus quod omnia & 
Singula in ordin” prædict content ſeu ſpecificat' quantum 
aut quoad te in aliquo tangunt five concernunt facias perim- 
pleas & exequaris cum effectu ſecundum tenorem veramque 

intentioem ordinis prodicti & hot ſub periculo incumbente 


nullatetius omittas quoviſmodo. Teſte mcipſo * Weſt- 


monaſterium xxvi. die Maii. 
P ancient 
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ancient as the Juriſdiction it ſelf. If a Writ 
of Execution of an Order made by the Ma- 
ſer of the Rolls be not obey'd, the Great 
Zeal is put to the ſeveral Proceſſes of Con- 
tempt, even to a Commiſſion of Rebellion, 
aſter which, if occaſion be, the Chancellor, | 
or whoever ſits in Chancery, makes an Or- 
der for the Serjeant at Arms to arreſt the 
Contemner, and upon that Order the Chan- 
eellor iſſues a Warrant under his Hand and 
Seal, requiring the Serjeant at Arms to ar- 
reſt him accordingly, and bring him into 
Court to anſwer for his Contempt. 
This hath been conſtantly practifed, we 
his Inſtance was ever known of any Chan- 
cellor refuſing, or declining to ſet the Great 
Seal to Writs of Execution, or to Proceſs of 


Contempt to enforce Obedience to Orders 


made by a Maſter of the Rolls acting alone, 
and by Virtue of his Office: And I may ſafe- 
ly affirm there never was any Order diſchar- 
ged for that Reaſon, or becauſe the Names 

of Maſters in Chancery were not put to it. 
It hath been ſaid, that the Orders made 
by Sir John Tor after the Abdication of 
King James II, were diſcharged by the 
Lords Commiſſioners of the Great Seal after 
the PIC. en his Commiſſion 
| Was 


1277 


was determined. I cannot find that there is 


any general Order for this purpoſe; but if 


there was, or if particular Orders were 
made for diſcharging any ſuch Orders of Sir 
John Trevor, thoſe Orders of the Lords 
- Commiſſioners were undoubtedly right; for 
the Patent by which Sir John Trevor held 
his Office before the Revolution was only 


during Pleaſure, ſo that by the Abdication 


his Office of Maſter of the Rolls, as well as 
the ſpecial Commiſſion to hear Cauſes, de- 
termined, and conſequently thoſe Orders 
were not made by him virtute Officii, and 
the diſcharging them doth not relate to this 
- Queſtion. © But if the Lords Commiſſioners 
had been of Opinion that he derived an Au- 
_.thority only from a ſpecial Commiſſion, 
they ſhould have diſcharged the Orders made 
by him upon Petitions, and all his Decrecs 
made without the Preſence of two Maſters 
before as well as after the Abdication; for 
the making of which Orders or Decrees he 
.could have no Colour of Authority from 


any ſpecial Commiſſion. But this they were 
ſo far from doing, that it might eaſily be 


ew they carried into Execution, by the 


Joey Seal, many of ſuch Orders and De- 
FP S* crees 
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made by * of the Rolls —__ alone, 


Tal 


erees made by him before the Abdication, 
and built many judicial Aa of their own 
upon them. 
Decrees made by the Maſter of the Rolls 
fitting alone are likewiſe enforced by the 
fame Methods that interlocutory and other 


Orders are; but, before there can be a Writ 


of Execution, thoſe Decrees muſt be ſigned 


dy the Chancellor, as well as by the Maſter 
of the Rolls, and then inrolled. This Pra- 


Qice of figning and inrolling Decrees began 
in 26 Hen. VIII, when the Lord Audley was 
Lord Chancellor, Tt hath been already ob- 
ſerved, that there are but two Books of that 
Reign i in the Regiſter's Office, tho firſt of 


which begins in the 366, and ends in the 
37h Year of that King, and maketh no men- 
tion of the Inrollment of any Decree; but 
in the Book beginning in the firſt Year of 
Edu. VI, there is Notice taken of ſigning 


Necrees by the Chancellor, and Maſter of 


the Rolls, in order to Inrollment, which is 
a Proof that they were the Deerees of the 
"Maſter of the Rolls. 


It would be endleſs te recount the Num- 
ber of Decrees inrolled, which have been 


258 


=—_ 
as well when there were ſpecial Commiſ- 
fions in being, as when there were none. 
All the Deputy Regiſters, that are now in 
being, as well as the PraQtitioners of the 
Court, know that great Numbers of De- 
crees have been made by Maſters of the 
Rolls fitting alone,. and have been drawn 
up with the Stile of the Maſter of the Rolls 
only, as fitting at the Rolls, at the Top of 
the Margin of ſuch Decrees. 

This Practice in the Regiſter's Office eve. 


ry one of the four Deputy Regiſters found 


there, when they came to their reſpect ive 
Offices. To this Day, and during all the 
Time of the oldeſt Regiſter now alive, De- 
erees made by Maſters of the Rolls have 
been drawn up thus, viz. This Cauſt com- 
ing to be heard and debated before the Right 
Honourable the Maſter of the Rolls. And 
in the decretal Part of ſuch Orders it is 
ſometimes thus, bis Honour doth Order and 
Decree; and ſometimes thus, this Court 
doth Order and Decree; and tho frequently 
the Names oftwo Maſters in Chancery have 
been written at the Head of the Margin of 
uch Decrees, yet very often the Name of 


the Maſter of the Rolls alone is there writ- 


ten; and * as high upwards as the _ 
= er 


1 

ſter Books ſet down any Names at all in the 
Margin of decretal Orders; and freq uently 
in ſome of the Regiſter Books, as particu- 
Jarly in the Time of King James the Firſt, 
the N ames of Maſters in Chancery are en- 
ter'd, with that of the Lord Chancellor, in 
the Margin of -Orders made by him, they 
uſually ' fitting in open Court as well with 
the Chancellor, as the Maſter of the Rolls, 
unleſs it be upon the hearing of Petitions, 
and then they ſit with neither of them. 

It is further to be obſerved, that where 
the Names of Maſters in Chancery are writ- 
ten in the Margin of an Order, that is no 
Part ofthe Order, which'is plain from-hence 
that no Notice is taken thereof in the En- 
rollment, which is the authentick Record of 
the whole Proceeding. And, if a Bill of 
Review be brought, no Advantage can be 
taken of any Thing, that does not appear 
upon the Face of the Inrollment; but ſince 
it cannot appear thereby, whether Maſters 
in Chancery did, or did not ſit with the 
Maſter of the Rolls, when he made the 


Order ſo to be review'd, their not having 


ſat with him cannot be aligned as Error. 
And if the conſtant Method of Proceeding, 
in dining ſuch Decrees or Orders by the 
Chancellors 
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Chancellors in Order to Inrollment, be con- 
ſidered, this will be a clear Evidence, that 


they thought the ſitting of Maſters in Chan- 
cery with the Maſter of the Rolls was not 


neceſſary to ſubſtantiate his Proceedings. 
The Method is this: A Copy of the De- 
cree, or Order to be inrolled, is laid before 
the Chancellor, ſigned by the Regiſter with 

the Stile of the Maſter of the Rolls written 
at the Top, and alſo the Names of two Ma- 
ſters, if Maſters were preſent at the pro- 
nouncing ſuch Decree or Order. Together 
with this is laid before him a compleat 

Draught of the intended Inrollment, where- 
in the Names of the Maſters are omitted, 
and it is recited that The Maſter of the Rolls 
doth order or decree, to which the Chancel- 
lor ſets his Hand. No if the Chancellors 
had been of Opinion, that the Preſence of 


two Maſters was neceſſary in that Caſe to 
conſtitute the Court, they would never have 


| ſuffered a Practice, of omitting a Thing ſo 
eſſential out of the Inrollment, to obtain, 
and have continued from Time to Time (as 
they have done to this Day) to ſign Inroll- 
ments, -which upon the Face of them im- 
_=_ the er 
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| Notwithſtanding the Diſpute touching 
the Authority of the Mafter of the Rolls, 
was ſet on Foot while the Earl of Maccies- 
field was Lord Chancellor, yet his Lord» 
ſhip conſtantly ſigned all Decrees made by 
the Maſter of the Rolls which were ptefent- 
ed to him, as well thoſe wherein the Names 
of two Mafters were omitted, as thoſe 
wherein they were inſerted. 

Indeed I have been informed, that ſoon 
after his Lordſhip came to the Seal, ſome- 
thing happen'd in relation to the Authority 
of the Maſter of the Rolls to make Orders 
of Court, which is very remarkable. In 


the Book intituled Ordines Cancellariæ be- 


fore taken Notice of, pag. 142. there is an 
Order of the Earl of Clarendon and Sir 
Harlottle Grimſton, That all Decrees 
* ſhould be drawn up, ſigned, and inrolled 
“ before the firſt Day of Mzcharimas Term 
«& or Eaſter Term next after they ſhould 
“be pronounced reſpectively; and not at 
any Time after without ſpecial Leave of 
* the Court”. From the Time of that Or- 
der, it had been the conſtant Practice to pe. 
tition the Chancellor for his Order for 
Leave to ſign and enroll all Decrees, where 


the 3 had made the Decree, and — | 
a 
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the orders, ite: were to be inrolled with 
it; but where the Maſter of the Rolls 
had either made the Decree, or any one 
Order, that was to be inrolled with that 
Decree, whereby his ſigning the Docquet 
became neceſſary; then the Petition for 
leave to inroll ſuch Decree and Order was 
always preferred to the | Maſter of the 
Rolls, and he made the Order for leave 
to inroll. This piece of Practice the Earl 
of Macclesfield at firſt diſputed, and ſtopt 
ſuch Inrollments, for which the Order had 
been made only by the Maſter of the 
| Rolls; but after application made to him 

by ſeveral Clerks in Court, and divers 
Matters offered to his Conſideration re- 
lating to that Queſtion, his Lordſhip did, 
upon mature Deliberation, go on in the 
Steps of his Predeceſſors, and ſigned all 


thoſe Decrees; which was an implied Con- 


ceſſion, that che Leave of the Maſter of the 
Rolls was the Leave of the Court, and his 
Order the Order of the Court; which 
Courſe his Lordſhip continued till he re- 


ſigned the Seal. During the whole Time 


the Great Seal was in the Cuſtody of the 
late Lords Commiſſioners no ſpecial Com- 
miſſion for hearing and determining Cauſes 


Q paſſed, 
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1 paſſec, yet the Maſter of the Rolls went 


on, and diſpatched the proper Buſineſs be- 
longing to him as | Maſter, of the Rolls; 


and all the Decrers made by him during 


that, Period, which: were, inrolled, were 
ſigpef,,;in,,qrder; t to Inrollment, ſome by 


the, other Lords. Commiſſioners, and ſome 


afterwards hy / the preſent Lord .Chancel: 
lor, who likewiſe, figned ſeveral; other De- 


crees, made in his Lordſhip's own Time 


by. che Ma of the Rolls fitting alone 
11 — U „and which appeared to be 
the W of the — Orders 


41 314144 


1 


1 % £2 * 


aw ing up, Inrollments „His. That. tho? 
eree i 4s. made, by the Maſter, of the 
Ro „yet the Inrollment concludes I 


5 e a riſing. — — Form of 


7s; ordered, adjudged, and decreed by the 


Lord Chancellor, and by. the high. and 


honourable Court of Chancery. that &c. and 


that, this Clauſe ſhews the Authority of 


every ſuch, Ryans, to eee brow, tho 
ChagepBore; wor 


1 123 
But if tlie Nature of this elauſe hnd:the 
Manner in Which it is uſed,” be conſidered, 


this Objection will 2 t Have ie 
25 2111 ai M. 04 


weight. { 193 JJ | 


It has been ahi Kagan that che 


Practice of ſigning aud inrolling Decrees 
began in tlie 26 Year of King Hen. VII. 
and fince it has been ſhewn, that the Ma- 
ſter of the Rolls acted as Judge in the 


Court of Chancery before that time, 1 


would ask from whom did his : judicial 


Acts receive their Authority before that 


Practice came in? e ino 
To this Day intertocheery Orders, pro- 


fiounced by the Maſter of the Rolls, are 


not inrolled, but are carried into Exécutics, 
by Writs under the Great Seal, reciring 
them to be made by the Maſter of the 
Rolls, which excludes any Preſumption 
that ſuch Orders eee from the Chat 
cellor. 1 9 9 9494 29109 

In the Inrollments 6! Decrees ide by 
the Maſter of the Rolls, it- is already 
1ewn, that the conſtant courſe hath been 
to ſet forth, that the Cauſe camè to be heard 
before the Maſter of the Rolls, 2nd gene 
rally, his Honour doth order und deere; 
25 that even in thoſe caſes | the-Decreeap- 
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pears to have been pronounced by the 
Maſter of the Rolls. If ſo, can any one 


think that the inſerting, thoſe Words of 


Form in the Concl 00 could make it any 
other than his AQ? | | 

Some may have 8 this to import, 
that the Maſter of the Rolls heard the 
Cauſe by a kind of Delegation from the 
Chancellor, and that this Clauſe at the End 
of the Inrollment was a Ratification of the 
Ack of the Delegate by the Principal. 
But I don't well underſtand the force of this 
Conjecture. Is it ſuppoſed that there was 
2 particular Delegation, from the Chancel- 
lor to the Maſter of the Rolls, to hear each 
Cauſe? If that was the caſe, ſome ſuch Or- 
der, ſome Act of Delegation would appear; 
but there is not the leaſt Footſtep of any 


thing of that Kind to be found amongft all 


the Memorials of the Court. Is it ſup- 
poſed there was a ſtanding perpetual Dele- 
gation by the Courſe of the Court? If that 
is admitted, then not only the preſent Ob- 
jection, but all other Objections againſt the 
judicial Authority of the Maſter of the 
Rolls are given up; for that will be an 
Admiſſion that the Maſter of the Rolls is 


the 
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the Law of the Court. But to put an end 
to this Suppoſition of a Delegation at once, 
it has been determined that the Chancellor 
could not delegate his Juriſdiction to any 
other. So it was adjudged by the Lord 
Keeper Bridgman i in the Caſe of Thomas and 
Porter (m). 

Further; if the true Meaning of this 
Clauſe be attended to, it will be found to 
import no more than a Warrant to carry 
the Decree into Execution by the Great 
Seal, which has already been ſhewn to be 
Matter of Right. For when the Decree, 
and all the Orders ſubſequent to it, are re- 
_ cited in the Inrollment to have been made 
by the Chancellor himſelf, the ſame Clauſe 
is always added at the End of it. — But 
in this laſt Caſe it is obvious to every one, 
that the uſe of thoſe Words could not 
make it the Chancellor's Decree, and there- 


fore they muſt be inſerted for ſome other 


purpoſe. 
In like Manner, when a Decree is made 
by Commiſſioners appointed by a ſpecial 


Commiſſion to hear Cauſes in abſentid 


Cancellarii , the ſame 3 is inſerted. 


(=) 1. Chancery Caſes, 96. 1 ti 5 5 
But 
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But no Body will ſay it was neceſſary in 
order to give Authority to their — | 
for they have by expreſs Words of the 
Commiſſion, full power granted to them to 
make all Orders and Decrees; therefore the 
Authority of their Decrees ariſes out of 
the Commiſſion, and not from any Ope- 
ration of thoſe Words in the Inrollment, 
to make them become the Acts of the Chan- 
cellor. . 
The uſing of this Clauſe in the Incolt- 
ments of Decrees of ſuch Commiſſioners-is 
a further Anſwer to the Suppoſition of its 
importing a Delegation from the Chan. 
cellor, for their Authority undoubtedly ſub- 
fiſts by the Commiſſion under the Great 
Seal, for which a Warrant is always ſigned 
with the King's own hand; ſo that they 
are the immediate Delegates of the Crown; 
and not of the Chancellor. 
II. Chancellors have grounded judicial 
Acts of their own, upon judicial Acts done 
by Maſters of * Rolls by Virtue of their 
Gio. 
My Lord Chief Juſtice Cole i in his ſecond 
Inſtitutes - fol. 399. ſays, © The Admiſſion 
c and Allowance of the Juſtices ought to 
«© be holden for Law”. If therefore the ju- 
3 | | dicial 
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dicial Acts of the Maſter of the Rolls have 
had ſuch Admiſſion or Allowance, thoſe 
Acts ought to be deemed legal. Under the 
Term: Juſtices the Chancellor is to be com- 
prehended, as he is a principal Juſticiary, 
and ſo it has been reſolved by all the Judges 
of England; and that ſuch Acts done by the 
Maſter of the Rolls have not only been ad- 
mitted and allowed by the Chancellor's car- 
rying them into Execution by the Great Seal, 
as hath been already ſhewn,, but frequently, 
and in the Common Courſe of Proceedings, 
have received the Admiſſion and Allowance 
of the Chancellor by his grounding other 
judicial Acts upon them, is obvious to eve- 
ry one's Experience. It is unneceſſary, and 
would be tedious, to mention particular In- 
ſtances of this, which run thro? all kinds of 
Orders made by Maſters of the Rolls ſitting 
alone, both interlocutory and decretal; for 
I believe hardly a Day of Motions paſſes i in 
the Court without ſome Examples of this 
ſort... Whether Acts of Court are done by 
the Maſter of the Rolls upon Petition, or 
by the Chancellor, or by Virtue of the ſpe- 
cial Commiſſion, they are followed by ſub- 
fequent Acts till the Suit is at an End; fo 
_- the Proceedings i in every Cauſe are a 
Chain 


I 
221 _ 
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Chain of judicial Acts depending upon one 
another. | 
I ſhall give but one Inſtance, and that of 
grear Conſequence in Cauſes, which muſt 
frequently have fallen under the Obſervation 
of every one who attends the Court. 
Where a Decree for an Account has been 
made by the Maſter of the Rolls ſitting a- 
lone, in a Cauſe brought to hearing by Con- 
ſent, and Exceptions are taken to the Ma- 
ſter's Report made purſuant to the Decree, 
thoſe Exceptions are always ſet down to be 


heard before the Chancellor, and, when 


they are argued, that Decree is the Rule, 
whereby the Chancellor governs his Judg- 
ment upon the Exceptions, from which he 
cannot depart ; and the Order he then 
makes is founded upon the Decree. This 
happens much oftner in Caſes before the 
| Decree has been ſigned by the Chancellor, 
and inrolled, than in Caſes after the Decree 
hath been ſo ſigned, and inrolled. 

Theſe judicial AQts of the Maſter of the 
Rolls have received the Allowance of the 
Juſtices taken in a ſtricter Senſe; for the 
Judges, who have occaſionally fate in 
Chancery by Virtue of ſpecial Commil- 
ſions, have made great Numbers of Or- 

| ders, 
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ders, grounded upon Orders or Decrees of 


the Maſter of the Rolls act ing ſolely by 


Virtue of his Office: And I may venture 


to affirm, that it was never objected in 
the Court of Chancery, either by the Chan- 
cellor, or any Judge ſitting for him, that a 
precedent Act of the Maſter of the Rolls a- 
lone, was not a ſufficient Foundation for 
him to build a ſubſequent Act upon. 

III. After the Proofs already produced, 
of the Chancellor's having from Time to 
Time affirmed the Validity of judicial Acts 
done by Maſters of the Rolls alone, it may 


ſeem needleſs to offer any Thing further up- 


on that Head; but becauſe there are ſome 


Inſtances of great Weight, which do not 


properly fall under either of the former 
Branches of this Section, I ſhall here give 
them a Place by themſelves. 
The firſt which I ſhall mention, is that 
of Cauſes, wherein the Chancellor for the 
Time being hath been a Party, which have 


been brought to hearing before the Maſter 


of the Rolls. In theſe Caſes his Judgment 


muſt of Neceſſity be final in the Court of 


Chancery. Of this kind there have been 
ſeveral Caſes, in which the Maſter of the 
Rolls hath Wadde Orders, and final Decrees; 

R 1 but 
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but there is not the leaſt Pretence, that his 
Authority to make ſuch Orders and De- 
crees could be derived from any ſpecial 
Commiſſion to hear and determine Cauſes 
in Abſenti4 Cancellarii; for a Power to 
hear Cauſes in the Chancellor's Abſence can 
extend only to ſuch Cauſes, as he could 
hear if he were preſent. Beſides Which, in 
all thoſe Commiſſions, that have hitherto - 
iſued (except that paſſed by M oolſey) an 
expreſs Proyiſo has been inſerted, that no 
Decrees made by Virtue of ſuch Commiſ- 
ſions ſhould be inrolled, before they were 
ſigned by the Chancellor's own Hand; and 
3 Dake: will ſay that the Chancellor can 
give Authority for the inrolling a Decree, | 
in which he is a Party, by fi igning it, any 
more than he could pronounce it; for if it 
ſhould be ſigned by him, then, according 
to the ſettled Form of Inrollments, the 
3 muſt conclude that it was ordered, 
. adjudged and decreed by himſelf in his own 
Cauſe. The Inrollments of ſuch Decrees 
have not been always drawn up in the ſame 
Manner. Sometimes the Decree has been 
ſigned by the King, and the Inrollment, 
after ſetting forth the Decree made by the 
Maſter of the _ has concluded that it 
was 
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was ordered, adjudged and decreed by the 
King's moſt excellent Majeſfly in his high 
Gump of Chancery, that, &c. But this Form 
could not poſſibly bring ſuch a Decree with- 
in the Commiſſion, which requires that it 
ſhould be figned by the proper Hand of the 
Chancellor; nor could the inferting the 
King's Name make it become the Decree of 
the Court of Chancery, ſince” there is no- 
thing better known than that by the Law 
of England, the King in his Courts gives 
Judgment only by the Judges. 

There is a Precedent in the Caſe of a 
Chancellor of great Reputation, which dif- 
fers from the former. The late Earl Cow. 
per brought a Bill in the Year 1707, when 
he had the Cuſtody of the Great Seal, a- 
gainſt Milliam Mackintoſh, and his Wife, 
to forecloſe the Equity of Redemption of a 
Mortgage, and brought the Cauſe on to 
hearing before Sir John Trevor, then Ma- 
ſter of the Rolls, who fitting alone made a 
Decree for Sale of the mortgaged Eſtate, 
which Decree was ſigned by Sir John Tre- 
vor only, and thereupon enrolled; and the 
Inrollment concludes, that it is ordered, ad. 

judged and decreed by the Right Honoura- 


ble Sar John Trevor, Knight, Maſter of 
R 2 the 


L 
the Rolls, and by the high and eu 
Court of Chancery, that, &c. I leave it to 
any Body to make good this Decree, other- 
wiſe than by the Authority belonging to 
the Office of Maſter of the Rolls, and yet 
that noble and learned Lord became a Pur- 
chaſer of the Lands under that Decree. 
The Inſtances I ſhall next conſider are of 
a higher Nature, becauſe they carry along 
with them not only an Affirmance of the 
judicial Power of the Maſter of the Rolls 
by the Chancellor, but alſo by the Royal 
Authority, and that i in expreſs Words. It 
has been already obſerved, that whilit Sir 
FCilbert Gerrard was Maſter of the Rolls 
no ſpecial Commiſſion ever was granted, to 
hear Cauſes in the Abſence of the Chancel- 
lor, till the latter End of his Time, when 
his Indiſpoſition made it neceſſary, Then a 
Commiſſion iſſued bearing Date 229 Fan. 3 5 
Eliz. directed to Juſtice Clenche, and other 
Judges, and Maſters in Chancery, which 
recites © the neceſſary Avocations of Sir 
John Puckering,, then Lord Keeper, 
6 whereby he was frequently hindred from 
„ hearing and determining Cauſes in Chan- 
cc cery, and that Sir Gilbert Gerrard Maſter 
“of the Rolls was fo weak of Body, that he 
: 1 1 W 
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4% was not then able to do what belonged 10 


« his Office in the Premiſſes. Therefore the 
Commiſſion gives Authority to the Commiſ- 
ſioners, or any three of them (whereof one 
of the Judges named to be always one) to 


hear and determine Cauſes in Chancery, in 


the Abſence of the Lord Keeper, with all 
neceſſary Powers for that purpoſe, after 
which follows a Proviſo, That whenſoe- 
ver the ſaid Maſter of the Rolls, or any 


c other Perſon, who ſhould be appointed 


to that Office, ſhould be perſonally pre- 
« ſent in open Court, and execute and per- 


form thoſe things, "which belonged to the 


& fame Office, from thenceforth the faid Let- 


« ters Patent ſhould ceaſe and deter- 
„mine. (») 


(n) Rot. Pat. 35 Elix. p. 3. m. 16. dors. Elizabetha Dei 
gratia, &c. Dilectis & fidelibus ſuis Johanni Clenche uni 
Juſticiariorum noſtrorum ad placita coram nobis tenend' aſ- 
fignat' Willielmo Peryam uni Juſtic' noſtrorum de Banco 
Franciſco Gawdy alteri Juſtic' noſtrorum ad placita coram no- 
bis tenend' aſſignat' Edwardo Fenner alteri Juſtic' noſtrorum 


ad placita coram nobis tenend' aſſignat Laurentio Huſſey 
Roberto Furth Matheo Carew Edwardo Stanhope Willielmo 


Lewyn Ricardo Swale & Thomæ Bynge juris Civilis Docto- 
ribus & Magiſtris Curiz Cancellariæ ſuæ ſalutem. Quia præ- 
dilectus & fidelis Conſiliarius noſter Johannes Puckering miles 
Dominus Cuſtos Magni Sigilli noſtri Angliæ in & circa cauſis 
& materiis in Curia noſtra Cameræ ſtellatæ dependen au- 
diend & terminand quam in dixerſis aliis arduis cauſis & ne- 
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In the 38% Year of Queen Elizabeth's 
Reign, Sir Thomas Egerton being then 
Lord Keeper, and Maſter of the Rolls, paſ- 
fed a Commiſſion, dated 189 Mazz in that 
Tear, directed to the before-mentioned Ju- 
tice C/enche and ſeveral other Judges, and 
Maſters in Chancery, which recites the A- 


gotiis noſtris nos & ſtatum Regni noftri tangen' & con- 
cernen per mandat' noſtrum de tempore in tempus adeo 
verſatur quod ea quæ in Curia noſtra Cancellariæ in cauſis & 
materiis inter divetſos Ligeos & ſubditos noſtros ac alios ibi- 
dem penden” tractand' audiend diſcutiend' & terminand᷑ ſint 
& fieri debent diverſis vicibus intendere minime queat ac pro 
eo quod dilectus & fidelis noſter Gilbertus Gerrard miles 
Cuſtos & Magiſter Rotulorum dictæ Curiæ Cancellariæ noſtræ 
ace languidus & impoteris corporis ſui exiſtit quod ea quæ 
ad officium ſuum in præmiſſis pertinent ad præſens exequi 
non valeat, Nos præmiſſa conſiderantes volenteſque omni- 
bus & fingulis ligeis noſtris ac aliis quibuſcunque quaſcunque 
materias ſuas in eadem Curia Cancellariz noſtræ profequen' 
five proſequutur' plenam & celerem juſtitiam exhiberi tam in 
abſentiã quam in preſentia prædicti Domini Cuſtodis Magni 
Sigilli noſtri ac de fidelitatibus & providis circumſpectionibus 
veſtris in hac parte plurimum confidentes Aſſignavimus vos 
ac tenore præſentium damus vobis undecim decem novem 
octo ſeptem ſex quinque quatuor & tribus veſtrum (quorum 
vos præfat Johannem Clench Willielmam Peryam Franciſ- 
cum Gawdy aut Edwardum Fenner unum eſſe volumus) in 
abſentia dicti Domini Cuſtodis Magni Sigilli noſtri plenam po- 
teſtatem & authoritatem audiend' & examinand quaſcunque 
materias cauſas & petitiones coram nobis in dicta Canceltaria - 
noſtra inter quoſcunque ligeos & ſubditos noſtros nunc pen- 
den aut impoſterum ibidem exhibend' & penden & eaſdem 
materias cauſas & petitiones juxta ſanas difcretiones veſtras vel 
trium veftram (quortm vos prefit” Johannem Clench, &c. 
5 + i VOCATIONS 
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vocations of the Lord WO in the fame 


manner with the former, and thereupon 
gives the like Authority to the Commiſ- 


fioners to hear and determine Cauſes in 


Chancery, and concludes with a Proviſo 
e that whenſoever any other Perſon ſhould 
& be appointed by the Queen to the Office of 


unum eſſe volumus) finaliter determinand' & debitz execu- 
tioni demandand' parteſque in materiis cauſis ſeu petitionibus 
illis nominat & ſpecificat” ac teſtes & alios quoſcunque quos vo- 
bis undecim, &c. vel tribus veſtrfim (quorum vos præfat Job 
Clench, &c. unum effe yolumus) fore videbitur eyocand” quo- 
ciens expedire videritis coram vobis undecim, 8c. vel tribus 
veſtrum (quorum vel præ fatos Joh* Clench, &c. unum eſſe vo- 
lumus) evocand' ac ipſos & eorum quemlibet debite examinari 
 compellend' dieſque productorios imponend & aſſignand Pro- 
ceſſuſque quoſcunque in ea parte neceſſarios concedend & 
fieri faciend' Contemptus etiam quoſtunque commiſſos five 
perpetratos debite caſtigand* & puniend' ceteraque omnia & 
fingula faciend' & exequend'” quz circa premiſfa neceſſaria 
fuerint ſeu quomodolibet opportuna Et ideo vobis manda- 
mus quod circa præmiſſa diligenter intendatis ac ea faciatis 
& exequamini cum effetu mandamus enim tenore præſen- 
tium omnibus & ſingulis Officiariis & Miniftris noſtris Curie 
Cancellariæ noſtræ prædictæ quod vobis undecim, &c. vel 
tribus veſtrim (quorum vos præfatos Johannem Clenche, &c. 
unum eſſe volumus) in executione præmiſſorum diligenter in- 
tendant prout decet. Volumus etiam ac per præſentes con- 
eedimus quod omnia & ſingula Judicia five finalia Decreta ac 
ordines per vos undecim, &c. vel tres veſtrüm (quorum 


vos præfatos Johannem Clenche, &c. unum eſſe volumus) 
ſuper hujuſmodi cauſis five materiis ac petitionibus ut præfer- 


tur reddend' five fiend” ſint & eſſe debeant tanti & confimilis 
valoris effectus effleaciæ roboris & virtutis ac fi per prædictum 
| urs —— Magni Sigilli noſtri & Curiam Cancella- 


. Maſter 
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« Maſter of the Rolls, and ſhould be per- 
« ſonally preſent in open Court, and exe- 
< cute and perform thoſe things, which 
© belonged to the ſame Office, the faid 
Letters Patent ſhould Ceaſe and deter- 
| &« mine. ©) | 


riæ noſtræ prædictæ reddit” five reddend' forent Proviſo ta- 


men quod omnia & ſingula hujuſmodi Judicia five finalia De- 


creta per vos undecim, &c. vel tres veſtrim (quorum vos 
præfatos Johannem Clenche, &c. unum eſſe volumus) vir- 
tute præſentium modo & forma ut prædicitur reddend' five 
fiend' manibus veſtris undecim, &c. vel trium veſtrům (quo- 
rum vos præfatos Johannem Clench, &c. unum eſſe volu- 
mus) ſubſcribantur & confignentur & ſuperinde eadem Judi- 
cia five finalia Decreta præfato Domino Cuſtodi Magni Sigilli 
noſtri præſententur & liberentur Quodque nulla eorundem 
Judiciorum five finalium Decretorum irrotulentur aut quoviſ- 
modo execut' ſint antequam Idem Dominus Cuſtos Magni 
Sigilli ea manu ſua propria ſimiliter confignet Proviſo ſemper 
quod quandocunque prædictus Magiſter Rotulorum aut aliquis 
alius qui ad officium illud per nos impoſterum electus nomi- 
natus & aſſignatus fuerit in plenam Curiam Cancellariæ no- 
ſtræ prædictæ ad ea quæ ad idem Officium pertinent exe- 
quend' & performand' acceſſerit ac perſonaliter interfuerit & 
intenderit aut nos per alias Literas noſtras Patentes aliter duxe- 
rimus in hac parte ordinand' Quod extunc & deinceps hæ 
Literæ noſtræ Patentes & omnia in eiſdem contenta ceſſa- 
bunt & determinabunt & penitus vacuæ ſint. In cujus, &c. 

Teſte Regina apud Hampton Court xxii die +>" Per 
ipſam Reginam, &c. + 

(o) Rot. Pat. de Anno 38 Eliz. p. 12. W.: 25. | Elirabetha 
Dei Gratia, &c. Dilectis & fidelibus ſuis Johanni Clenche 
uni Juſticiariorum noſtrorum ad placita coram nobis tenend' 
aſſignat Franciſco Gawdy alteri Juſticiariorum noſtrorum ad 
Paci coram * tenend' aſſignat Franciſco Beamount uni 


Upon 
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Upon thoſe two Commiſſions the foto: 


ing Obſervations do ariſe. —- 

That the only Occaſion of calling chem 
was, that at thoſe ſeveral Times there was 
no Maſter of the Rolls able to atrend the 
Buſineſs of the Court, 48 51 


— norm de Banco Thomæ Owen alteri Ju- 
{ticiariorum noſtrorum de Banco Laurentio Huſſey Matheo 
Carew Edwardo Stanhope Willielmo Lewyn Richardo Swale 
&& Thome Binge Juris civilis Doctoribus & Magiſtris Curiz 
Cuancellariæ ſuæ & Willielmo: Lambard Armigero uni Magi- 
ſtrorum Cancellariz noſtræ prædictæ ſalutem Quia prædi- 
lectus & fidelis Conſiliarius noſter Thomas Egerton miles Do- 
minus Cuſtos Magni Sigilli noſtri Angliæ in & circa cauſis & 
materiis in Curia noſtra Cameræ Stellatz dependen' audiend' 
& terminand' quam in diverſis aliis arduis cauſis & negotiis 
noſtris nos & Statum Regni noſtri tangen' & concernen' per 
mandatum noſtrum de tempore in tempus adeo verſatur quod 
ea quæ in Curia noſtra Cancellariz in cauſis & materiis inter 
diverſos ligeos & ſubditos noſtros ac alios ibidem penden' 
tractand' audiend' diſcutiend & terminand' fiut & fieri de- 
beant di verſis vicibus intendere minime queat Nos præmiſſa 


conſiderantes volenteſque omnibus & ſingulis ligeis noftris ac 


aliis quibuſcunque quaſcumque materias ſuas in eadem Curia 
Cancellariæ noſtræ proſequen' five proſequutur' plenam ju- 
ſtitiam exhiberi tam in abſentia quam in præſentia prædicti 
Domini Cuſtodis Magni Sigilli noſtri ac de fidelitatibus & 
providis circumſpectionibus veſtris in hac parte plurimum 
conſidentes aflignavimus vos ac tenore præſentium damus 
vobis undecim decem novem oRo ſeptem ſex quinque qua- 
tuor & tribus veſtrüm (Quorum vos præfatos Johannem 
Clenche, Franciſcum Gawdy Franciſcum Beamount aut 
| Thomam Owen unum eſſe volumus) in abſentia dicti Domi- 


8 I, 


6 
That, in the firſt Commiſſion it is ex- 
preſly affirmed, that it belonged to the Of: 
fice of Maſter of the Rolls to hear and de- 
termine Cauſes in Chancery; for the words 
in præmiſſis uſed in the Recital cannot have 
any other — _ hearing and deter- 


ntatem Aiendi & examinandi quaſcumque materias cauſas 
de petitiones coram nobis in dicta Cancellar' noſtra inter quoſ- 
eumque ligeos & ſubditos noſtros nunc penden' aut impoſte- 
rum ibidem exhibend' & pendend' & c. (to the ſame Hffect as 
in the former Commiſſion of 35 Eliz.) Proviſo tamen quod om- 
nia & ſingula hnjuſmodi Judicia five finalia Decreta per vos 
undecim, &c, vel tres veſtrim (quorum vos præfatos Jo- 
hannem Clenche, &c. unum effe volumus) virtute præſen- 
tium modo & forma ut prædicitur reddend' five fiend'-mani- 
bus veſtris undecim, &c. vel trium veſtrüm (quorum vos 
præfat Johannem Clenche, &c. unum effe volumus) ſubſcri- 
- bantur & confignentur & ſuperinde eadem Judicia five fina- 
lia Decreta præfato Domino Cuſtodi Magni Sigilli noſtri pre- 
ſententur & liberentur Quodque nulla eorundem Judiciorum . 
five finalium Decretorum irrotulentur aut quoviſmodo execu- 
ea ſint antequam Idem Dominus Cuttos Magni Sigilli ea manu 
ſua propria ſimiliter conſignet Proviſo ſemper quod quando- 
cumque aliquis alius ad Officium prædictum Magiſtri Rotulo- 
rum per nos impoſterum electus nominatus & aſſignatus fue- 
Tit in plena Curia Cancellariæ noſtræ prædictæ ad ea quæ ad 
idem Officium pertinent exequend' & performand' acceſſe- 
Tit ac perſonaliter interfuerit & intenderit aut nos per alias 
Literas noſtras Patentes alit er duxerimus in hac parte ordi- 
nandum q, extunc & deiticeps hz Literæ noſtræ Patentes 
& omnia in eiſdem contenta ceſſabunt & determinabunt & 
penitus vacua ſint. In cujus Rei, &c. T. Regina apud 
Weſtm. xviii die Maii. Per breve de Privato Sigillo. &c. 
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mining Cauſes being the only matter there: 
in before mentioned Which relates to the 


Chancery. 20 
That by expreſs Proviſo „in both t u 


Commiſſions, the Authority given by them 


was to ſubſiſt no longer, than until a Ma- 
ſter of the Rolls could ſit in Court, and do 
thoſe things that belonged to his Office, 
which in the firſt Commiſſion is expreſſed, 
and in the ſecond is neceſſarily imply'd to 


be the hearing and determining of Cauſes 5 


there. 5 


From all which it is plain, that theſe 
Commiſſions were Subſtitutions in the room 
of the Maſter of the Rolls, for the eaſe of 
the Lord Keeper; and that it was not then 
imagined that the Maſter of the Rolls want- 
ed a ſpecial Commiſſion, when he ſat either 
for the Chancellor, or at the Rolls. 

But here it may be asked, how it came to 


paſs that ſo many ſpecial Commiſſions have 


been iſſued, wherein the Maſter of the more 
hath been inforted. 


In anſwer'to this it is proper to tn no: 
tice, that I have not been able to find dur 


any Hiſtory or Memorial giving the Rea: 
ſons, why this Practice was introduced, 
and cherefore it can only be accounted for 
— by 


[ x40 } 


bp conjecture and Suppoſition. But, as I 


have not throughout this Diſcourſe argued 
from Conje&ure, but built upon Matters of 
Record and Fact, I will not now go off 
from that ſolid Foundation: This Practice 
of inſerting the name of the Maſter of the 
Rolls in ſuch Commiſſions ean have no real 
Influence upon the preſent Queſtion, unleſs 
ſome Argument can be drawn from it a- 


gainſt his having judicial Power by Virtue 


of his Office; but no ſuch Argument can 


be ſuggeſted, except this, that the Chan- 
cellors, who paſſed thoſe Commiſſions, and 
the ſeveral Maſters of the Rolls, who acted 


under them, were of Opinion, that they 


could not bear and determine Cauſes in 46. 


fentid Cancellarii without ſuch a ſpecial 


| Authority. But that Argument fails, ſince 
it has already been abundantly ſhewn, that 


all thoſe Chancellors and Maſters of the 
Rolls were of 2 contrary Opinion, and by 


ſolemn Acts affirmed the judicial authority 


| belonging to the Office of Maſter of the 
And it appears from tlience in the 
1 25 Manner, that the Maſters of the 


Ro 


Rolls have, from Time to Time, aſſerted 
_— preferved the Evidence of that 2 


5 


| 141 
rity, in doing which they have conſtant: 
ly had the Concurrence of Mo: Chancel- 
1 

As this is very plain wit it is ee 


conceive that ſuch Chanbellors, as ſet the 


Great Seal to ſpecial Commiſſions, in which 
the Maſter of the Rolls was included, 
would have inſerted: his name therein, if it 


had been apprehended that any Inference 


could have been drawn from thence to the 


Prejudice of that Authority, which is in- 


| hereat in the Office; for ſince it has been 
clearly proved, that thoſe Chancellors fre 
quently grounded 
dicial Acts of the Maſter of the Rolls not war- 
ranted by any ſpecial Commiſſion, their in- 
ſerting his name therein, under that Appre- 
henſion, would have been in the moſt open and 
avowed Manner to have paſſed a Cenſure up- 
on thernſelves. To inforee this more fully, 
FE will inſtance only in the Cafe of the Lord 
E leſmere. Can any one believe that he, 
who; whilſt he was Maſter of the Rolls, 
 afted all along without any ſpecial Comm 
| and in a very remarkable one paſſed 
by bunfelf had aſſerted the Authority of 
. lag . Cu to _ 


of their own upon ju- 
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to that Office, would ever have iinfented the 
name of the Maſter ofthe Rolls in ſuch a Com- 
miſſion, if he had thought it would have 
been taken as an Argument that the Maſter 
of the Rolls could nat nr act Judici- 
ally without one? ä 
I am ſenſible the loading this Diſcourſe 
with great: Numbers of Quotations out of 
Records, and Regiſtries, muſt make it te- 
dious, eſpecially to ſuch, as are not uſed to 
carry their Thoughts or Inquiries after 
things of this Kind. But when the long 
Exerciſe of judicial Power by Maſters of 
the Rolls, without any Interruption, hath | 
not been thaught ſufficient, . but an Op- 

ſition was made to that Authority in 
the moſt publick manner, and the Foun- 
dations of Juriſdiction are looſely examined 
into, and treated of, I did imagine ſome Per- 
ſons might think it would be of uſe, to have 
this Matter traced upto the earlieſt Account 
of things, and brought down to the preſent 
Time. Having found, - after a diligent | 
Search, that ancient Memorials agree with 
modern Practice, and that the Opinions 
and Acts of great and learned Men, in a 


6 Series, juſtify this Authority , I 
thought 


„ 

thought it proper to put together the Fruits 
of that Search, and make them Publick ; 
which I have done without concealing any 


thing that might ſeem of weight even to the | 


moſt prejudic'd Reader upon this Subject. 
And if I have deliver'd no Materials, where- 
on a reaſonable Object ion may be built, it is 
becauſe I have been able to diſcover none. 
But, after all, if there had appeared any 
Reaſon to have queſtioned this Authority in 
the Original, or Riſe of it, yet Uſage: for 
any Tract of Time, or in any conſiderable 


Number of Inſtances, much leſs and fewer 
than have been produc'd in the preſent Caſe, 


would have been ſufficient to ſupport it. No- 
thing is better known than that the Courſe 
of Courts of Juſtice is the Law of - thoſe 


Courts, and a part of the Law of the Land. 
This is a Rule ſo well eftabliſhed, that it 


holds even where ſuch Courſe might be 
ſhewn to have been otherwiſe in ancient 
times; nay, where, if it was not for the re- 
gard the Law has for Precedents, or Uſage, 

ſuch Courſe of proceeding would be againſt 
the Rule of the Common th „ or t 
an Acc of Parliament. 


To 


144 J. 

To evidence this, I ſhall begin with * 
Caſe where a Courſe of Precedents was 
made good againſt the _— Words of a 


Starte of IE 
The Style of Courts of Juſtives is neceſſary 


to be ſtrictly obferv'd in their Records, ani 

| Proceſs, for the Direction of Officers in 
making their Returns, and of Parties in ap- 
pearing to anſwer; and therefore by the Sta - 
tute 34 H. 8. c. 26. "which eretted the Courts 

of Great Seffions in Wales, the Legiſlature 
thought it worthy of their Care, to fix the 
Style of thoſe Courts. The Statute directs 
that there ſhall be held Seffions twice every 
Year in every of the twelve Shires in Wales, 
- which Seſſions ſhall be called The King's 

Great Seſſions in Wales. A Fine was levy- 
ed of Lands in the County of Carmar- 
then, and the Writ of Covenant was co. 

ram Fuſticiartis noftrir Magna Afſiſe in 

— Carmarthes, and becauſe all the ju- 
dicial Precedents were in that Form ever 
ine the making of the Statute, it was 
adjudged to be good upon this Reaſon, | 
That Communis error facit 1 1 1 
4h Inſtitute, 240. 


G1 | | In 


" TT 
In the Caſe of Heat and Oxenbridge, 
Tri1.12 Jac.1.(p)a Writ of Waſte, brought 
by one who was Ceſiuy gue U/e of the 
Lands, was agreed by the Court to be 
defect ive in Subſtance, and yet was al- 
low'd and Judgment given for the Plain- 
tiff, becauſe the Clerks of the Chancery 
affirmed, and ſhewed their Books, that 
they had uſed this Form always in that 
Caſe ſince the making of the Statute of 

Uſes 27 Hen. VIII. 
In the Caſe of the Queen and The Bailj fe 
and Burgeſſes of Bewaley, Mich. 119 Anne, 
which was upon a Scire facias brought in 
the Petty⸗ bag to repeal Letters Patent, an 
Objection was taken, after a Verdi& in the 
King's Bench, that the Venire facias was 
erroneous, fot that the Sheriff was com- 
manded to ſummon a Jury of the Body of 
the County at large, whereas it ought to 
have been of the Neighbourhood (de vice- 
neto) of Bewdley. 

Upon this Objection the Judges of =" 
Court of King's Bench took the advice of 
the reſt of the Judges, and all the * of 


a Hobart's Reports * | 


rule 


| 
1 
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Engin agreed in opinion, that the Clauſe 
in the Statute 40 Anne for Amendment of 
the Law (whereby Writs of Venire facias are 
directed to be awarded to ſummon Juries of 
the Body of the County) extended to the 
Caſe in queſtion, and therefore regularly af. 
ter the making of that Act the Writ ought 


to have been de corpore Commaths; But 


becauſe the Courſe of Precedents, both in 
the Crown- Office and the Exchequer, in 
Cauſes of the Crown, had been always o- 
ther wiſe from the Time the Act was mide, 
they all allowed the Writ to be good. 
Here it may be obſerved that the Judges 
Held a Writ, varying in the moſt material 
Point of it from the expreſs Direction of a 
hate Act of Parliament, to be good upon the 
Foundation of an Uſage by the Clerks of the 
ſeveral Courts for the Space only of ſeven 
Years; and the then Lord Chief Juſtice Par-. 
ter, in delivering the Reſolution of the 
Judges upon that occaſion, gave this as one 
found Reaſon for it, that to have made a 
\contrary determination would have been to 
Thake 'many-Judgments, and overturn great 
Part of the Juſtice of the Nation during 


that Time, 
Beſides 


. 447 
Beſides theſe particular Inſtances, the rea- 


ſon whereof extends to Proceedings in the 


Court of Chancery, if we look into the other 
Courts at Weſtminſter, we ſhall find in eyery 
one of them, even with reſpe& to that Pro- 
ceſs, which is the firſt Exerciſe of their Ju- 
riſdiction in a Cauſe, ſome great and mate- 
rial Alteration hath been introduced much 
later than the Time, to which the Exerciſe 
of judicial Authority by Maſters of the 
Rolls hath been traced. 
The Court of King's Bench had iel. 
ly no Juriſdiction in any Action of Debt or 
Covenant, unleſs one of the Parties had the 
Privilege of that Court, or the Defendant 
was in Cuſtody of the Marſhal for ſome 


Treſpaſs or criminal Matter; and in that 


Caſe they had Authority to hold Plea of 
any ſuch Action, but they could not iſſue 


their Proceſs againſt a Perſon, who was at 
large, and hold him to Bail in any Caſe of 


that Nature. 
To ſupply this Defe&, in the Reign of 
EKing Charles II. they introduced a Clauſe 
in the Bill of M:d4dle/ex and Writ of Lati- 
tat (which are their firſt Proceſs) called an 


"OY whereby the Defendant was to an- 


1 ſwer 


+I nad | 
{wer to a Bill to be exhibited againſt him is 
that Court by the Plaintiff in a Plea of 
Debt or Covenant, as the caſe happen'd to 
be; and by this Method they held the De- 
fendant to Bail in an Action, in which o- 
therwiſe they could have had no Authori- 
to take Bail, and continue ſo to do at this 
Day. 
The Court of Common Pleas had origi- 
nally no Juriſdiction in any Action, but in 
the caſe of Perſons having the Privilege of 
the Court, or by Virtue of an Original Writ 
iſſuing out of Chancery, which is in nature 
of a Commiffion to the Court to hold Plea 
in that Action. Thus it continued till the 
Time of my Lord Chief Juſtice North, and. 
then they follow d the example of the Court 
of King' s Bench, and by inſerting a like 
Clauſe in their Proceſs of Capias, held De- 
fendants to Bail without any Original ſued 
out to warrant ſuch Proceſs. 
In the Court of Exchequer the Subpœna, 
- which is their firſt Proceſs, was on the 
Law-ſide anciently iſſued only i in Cauſes of 
the Crown; but in the Reign of Queen E- 
 lizabeth the Court applied that Proceſs to 
5 bring 1 in D to _ in Actions 
brought 
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brought between Party and Party, and up- 
on that Practice it continues to be ſo uſed 
there at this Day. | 
But not to go out of the Court of Chan- 
cery it ſelf. The firſt Commiſſion for hear- 
ing of Cauſes in the Abſence of the Chancel- 
cellor was paſſed by Cardinal Wolſey, in 
the 215 Year of King Hen. VIII. This was 
then a Novelty, and if the Law be that the 
King cannot erect a new Court of Equity 
by Commiſſion, as is expreſly affirmed by 
my Lord Chief Juſtice Coke (), and is the 
true Senſe of what is ſaid by my Lord Chief 
Juſtice Hobart towards the End of the Caſe 
of Martin and Marſhall (r), the Validity 
of ſuch Commiſhons might at that Time 
have. been matter of conſiderable Doubt; 

_ eſpecially ſince there was nothing of chat 
kind to be found in any other Court. 

Notwithſtanding theſe Methods of pro- 

ceeding were thus introduced in the ſeveral 
Courts, yet it would not be permitted that 
the Legality of any of them ſhould be di- 
ſputed at this Day; neither ought it to be 
endured, ſince 1 were at firſt W in 


5 (9) 4 Inſt. 97. O eben cn. ba 
| | for 


1 | 
for the Advancement of Juſtice, and to en. 
large and facilitate the Remedy of the Suitor, 
and have met with general Allowance ever 
fince, Beſides this, how great Inconve- 
nience would enſue, if any of thoſe Points 
were now ſuffered to bedrawn in queſtion? 
Arguments ab inconvenienti are of the great. 
eſt force in the Law, and have had ſo much 
weight given to them in all Ages, that it is 
grown intoa Maxim, Better a Miſchief, than 
an Inconvenience. But if things thus eſta- 
liſhed by Practice, ſhould be controyerted, 
and the Foundations of Juriſdiction raked 
into, how precarious would Judgements be 
rendred, and' how uncertain the Remedies, 
and conſequently the Rights of the People? 
To apply this to the preſent SubjeR. If ſuch | 
Allowancehath been given to Uſageand Prac. 
tice, even where the Commencement of it has 
'been ſhewn, and that upon ſuchjuſt Reaſons, - 
how much ſtronger is the Argument for 
the judicial Authority of the Maſter of the 
Rolls, ſince it has been proved to have 
been exerciſed by a Series of Acts, in ſuch | 
variety of Inſtances, both in ancient, and 
modern Times, without any Appearance | 
when it began? If that Authority ſhould 
| now 


1511 
now be drawn into queſtion, how extenſive 
might the Conſequence be with reſpect to 
the Properties of great Numbers of People? 
What would become of the Eſtates of 
thoſe, who have no other Title to them 
than as they hold and enjoy them under De- 
crees made by Virtue of this Authority? 
What would become of the many Purcha- 
ſers, who have bought Eſtates under ſuch 
Decrees? we 
What would be the Fate of thoſe Tru- 
ſtees, or others, who have their Indempnity 
for conveying Eſtates, or paying away great 
Sums of Money, from Decrees or Orders 
made by the like Authority? 3 
What further Inconvenience or Confuſion 
might enſue, I leave to the Mind of every 
Man, who turns his Thoughts to this Sub- 
ject, to ſuggeſt to him. | 
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JAG. 10. l. 10. dele'Buz, p. TT. I. 19. dele Bur, p. 17. 1. 19, 
dele) p. 19. l. re lege lawfully, p. 24. 
1. 4. dele And, ibid. I. S. pro King Henry VIII. lege har Prince, 
abid,) Margin; Not pro Toung, lege Yong, p. 29 I. 7, pro him; 
lege them, p. 33. 1 14 Friour Ital. p. 63, lar, pro Powle, lege 
Pole, p. 80. I. 2. pro Hearing, lege Hearing of, p. 92. Margin 
Not J. 22. pro deſtinens, lege deſinens, p. 115 J ulc. dele of, 
P. 119. I. 6. dele 4 Copy f, ibid. 1.14. ante Draught lege 
Docquet or, p. 122. 1. 13. dele Copies of the, - ibid J. 15. pro 
Draughti, lege Docquets, p. 141. 1. 4. pro impoſſible, lege net 
eaſy. „ 3 N 


[2 
* 


*** ned * * * 


— Vs 4 - 


i E. R. R A T A. 
P Io. I. 10. dele But, p. 1 1. 1. 19. dele But, p. 19. I. pe- 

: nulc. pro truly lege lawfully, p. 24. l. 4. dele And, l. 8. 
pro King Henry VIII. lege that Prince, ibid. Margin! Not' pro 
* Young, lege Tong, p. 29. I. 7. pro him lege them, p. 33. I. 1. 
Priour Ital. p. 63. I. 1. pro Powle lege Pole, p. 81.1.9. dele of, 
p. 90. 1.8, 9. pro hearing of Cauſes, lege hearing Cauſes, p. 92. 
Margin' Not l. 22. pro deſtinens lege deſinens, p. 94. 1. 16. pro 
Ligiſtators lege Legiſlators, p. 98. pro of Decrees, lege of ſuch 
Decrees, p. 10. I. 15. pro hearing of Cauſes, lege hearing Cauſes, 
p. 115. |. ult. dele of, p. 119. l. 6. dele a Copy-of, ibid. I. 14. 
ante Draught lege Docquet or, p. 122. I. 13. dele Copies of the, 
Ibid. I. 15. pro Draughts lege Docquets, p. 141. I. 4. pro im- 
poſſible, lege not eaſy, p. 145. 1. 19, 20. pro Body of the Coun- 
ty at large, lege Neighbourhood (de viceneto) of Bewdley, ibid. 
I. 21, 22. pro Neighbourhood (de viceneto) of Bewdley, lege 

Body of the County at large. | 


